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BROWN AND THE CONTEMPORARY BRAZILIAN STRUGGLE
AGAINST RACIAL INEQUALITY:  SOME PRELIMINARY
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We are told by both ancient scripture and popular song that there is a time
for every purpose under Heaven.1  Last year, 2004, was the occasion to reflect
on the fiftieth anniversary of what I would submit was the most important
thing the United States Supreme Court has ever done—render its decision in
Brown v. Board of Education.2  As a nation we have spent the past year doing
this, and on the whole I think it should be said doing this rather well.  There
have been numerous symposia and conferences devoted to the 1954
desegregation decision.  There have been panels at academic conferences
devoted to the topic.  News programs and interviews with surviving
participants have already taken place and will likely continue into 2005, as we
contemplate the fiftieth anniversary of Brown II.3  The fiftieth anniversary has
been the occasion for the publication of a number of books on the case,4

including one that I have co-authored.5  More are sure to follow.
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The attention that we are paying to Brown in this season of its fiftieth
anniversary is entirely appropriate.  In perhaps more ways than can be
counted, Brown is central to an understanding of the legal and social history
of race relations in the United States.  Brown cannot be understood apart from
an understanding of the role of caste in American history.6  The dilemma of
caste in a free society was best captured by Thurgood Marshall in his oral
argument in Brown.  On December 8, 1953, Marshall stood before the
Supreme Court and asked the question that was central to the case, as it was
indeed the central contradiction in the whole American chronicle:  “Why, of
all the multitudinous groups of people in [the United States], you have to
single out Negroes and give them this separate treatment?”7

The caste system that Marshall was fighting in Brown was older than the
Constitution.  It was indeed older than the nation itself.  It came about in large
part because of the very liberal and egalitarian nature of the American
experiment.  Slavery was a glaring contradiction in a nation whose founding
document proclaimed the equality of all men.  If there were to be slaves in a
nation that proclaimed “that all men are created equal,” then slaves, along with
the Africans and their Negro descendants from whom the slave population was
drawn, would have to be seen as something radically different.  They were
human beings to be sure—that had been recognized fairly early on, and after
the Revolution, the law was actually moving toward a greater recognition of,
and protection for, the slave’s humanity.8  But black people could nonetheless
still be human beings of a radically different sort, excluded from emerging
American notions of the rights of man and the consent of the governed.  They
were to be slaves, and even the minority that was free was permitted only a
conditional quasi-freedom.9

This caste system that would have its origins in American slavery would
persist long after emancipation.  The Jim Crow ritualistic separation of the
races was part of an effort to maintain the system of racial hierarchy that had
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developed from slavery.10  The American caste system had a profound impact
on Americans, black and white.  It created a culture of race.  That culture of
race often demanded the exclusion of black people from many of the major,
and very often the minor, institutions of American society.  It even had a
profound influence on the very way we view race.  Our notions of who is
black and who is white, the idea that any traceable African ancestry, however
attenuated, makes an individual black, stems from the historic caste system in
the United States.11

Brown was important, indeed critical, because it would spell the
beginning of the end of the law’s formal sanctioning of a separate caste
system.  The American caste system, having been in many ways uniquely a
legal creation, had to be attacked, at least initially, with legal tools.  Brown
was the beginning of the dismantling of the legal support for caste and caste-
like distinctions.  We are all familiar with the major milestones of that postwar
struggle, including the Civil Rights Movement, the enactment of the Civil
Rights Act of 1964 and the Voting Rights Act of 1965, among others.

We have made tremendous strides in postwar America, strides that would
have been impossible to conceive of without Brown.  American law has
ceased to prescribe caste and inequality as it once did only a very short time
ago.  This is an underappreciated achievement and I would argue that it is
incumbent among those of us who are professional students of American race
relations to recognize the depths of this achievement, whether we ultimately
remain pessimistic or optimistic concerning race relations in the nation’s
future.

Still, the end of the legally-mandated caste system has not ended
inequality.  Americans of African descent face persisting social, economic and
educational inequalities and are often burdened by racial stigma.  The battle
over how to overcome the legacy of caste, discrimination, and, indeed,
contemporary disadvantage and stigma, remains as urgent in the first decade
of the twenty-first century as it did in the last decade of the twentieth.  We are
left with a familiar syllabus of questions:  Will affirmative action survive into
the twenty-first century?  Does it stigmatize its beneficiaries and does it
benefit the neediest African-Americans, or only those who are already
comfortably middle-class?12  Should the United States or state governments
or private corporations pay reparations for slavery or systematic
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discrimination after slavery?13  Should we retain the notion that any traceable
African ancestry makes an individual black, or should we formally recognize
a mixed-race category in the census?14  Should government even be in the
business of racial classification?15

This familiar history and our resulting contemporary dilemmas are well-
known to most Americans and certainly to historians, social scientists, and
members of the legal academy.  It is easy to place Brown and our fiftieth
anniversary deliberations on the case within the familiar context of the history
of race relations in the United States and the struggle against caste that has
characterized that history.  Yet, Brown has a significance that is even broader
than its pivotal role in the struggle against a legally-sanctioned caste system
in American culture.  Brown must be seen as part of a larger movement in the
postwar World:  the struggles against traditional systems of inequality,
hierarchy and disadvantage.  The struggle against the Nazis and the revulsion
toward Nazi racism helped generate new ways of thinking about race in many
societies.  It certainly helped play a role, if perhaps a hard-to-define role, in
the Brown decision itself.16  If Brown helped to fuel the postwar civil rights
movement in the United States, that civil rights movement was also fueled by
the knowledge that similar struggles were occurring in other societies.  The
relationship was symbiotic—the struggles for human dignity in other societies
in turn were fed and continue to be fed by the example of the Civil Rights
movement in the United States.  The movement against apartheid in South
Africa drew inspiration from the fight against Jim Crow in the United States.17

The movement for equal rights for Catholics in Northern Ireland saw parallels
with the Afro-American fight against American segregation.18  India, home of
the religiously-based caste system that helped inspire segregation and
exclusion in the United States, today is attempting to institute affirmative
action programs designed to bring into that society’s mainstream people from
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castes traditionally excluded from positions of power and respect.19  This
process continues world-wide.  In the fall of 2003, I had the privilege of
meeting Jack Greenberg, one of the heroes of the Brown litigation effort.  He
is continuing the struggle against legally-mandated inequality that he began
more than half a century ago.  Greenberg had just returned from Eastern
Europe where he was helping governments in that region dismantle the
systems of separate and decidedly unequal schools for Roma children.

We in the legal academy need to take a closer look at the struggle to
eradicate caste and inequality as part of a world-wide effort and not simply as
a concern peculiar to the United States.  The hard questions we are currently
asking concerning inequality, the remedies for inequality, and the proper
balance between devising ways of bringing members of historically disfavored
groups into the mainstream, while recognizing the need for fundamental
fairness toward members of historically advantaged groups, are questions that
are being posed in nations around the world.  Our discussions of policy
alternatives and legal remedies need to be informed by parallel dilemmas in
other societies.

Among the nations currently struggling with issues of a legacy of
discrimination and inequality and how to remedy the exclusions of the past
and present is Brazil.  It is, I think, entirely appropriate in this season of the
half-century commemoration of the Brown decision to note another recent
fiftieth anniversary that passed largely unnoticed in the United States.  The
year 2001 was the fiftieth anniversary of Lei No. 1.390 (“Lei Afonso
Arinos”),20 Brazil’s first national civil rights statute.  If this milestone went
largely unnoticed in the United States, it was the occasion for no small amount
of national self-examination in Brazil.21  The summer of 2001, the fiftieth
anniversary of Lei Afonso Arinos, saw numerous articles in the nation’s
leading magazines and newspapers devoted to assessing issues of racial
discrimination and inequality in the nation.22  It also brought into the open
what had been an inchoate national debate on affirmative action as a way to
both combat past and present discrimination in Brazilian life and to overcome
structural inequality.
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Brazil’s path to this bit of national soul-searching over the issue of race
has some interesting parallels and differences with the American odyssey with
race and rights.  Brazil had a history of African slavery and the enslavement
of the descendants of Africans that was longer and more profound than the
history of slavery in the United States.  Brazilian slavery began before
Portugese settlement of the Americas.  African slaves toiled in the cities of
Portugal and in the sugar plantations of the Azores even before the Columbian
voyages to the Americas.23  Unlike the English, who had to develop systems
of slavery in the Americas, the Portuguese were able to import an already-
existing system of slavery to Brazil.  More than three million African captives
went to the sugar and coffee plantations and mines of Brazil, dwarfing the
500,000 to 600,000 Africans that are estimated to have been brought,
enslaved, to what is now the United States.24  Slavery was finally abolished in
Brazil in 1888, more than a generation after Appomattox and the Thirteenth
Amendment.25  Today, Brazil has an African-descended population of over
fifty million, the second-largest population of African descent in the world
after Nigeria.26

This is not the occasion to go into an elaborate discussion of slavery and
race in Brazil.  That topic has been extensively covered in historical and
social-science literature elsewhere and is the subject of an important body of
scholarship in history and the social sciences.27  It is also an ongoing interest
of mine, one that I have addressed in a previous law review article.28

Unfortunately, it is also an area largely unaddressed in the legal literature in
the United States.29  It would be accurate to say that for many decades, the



2004] BROWN AND THE CONTEMPORARY BRAZILIAN STRUGGLE 119

An Exploration of the Efficacy of Class-Based Approaches to Racial Justice:  The Cuban Context, 33 U.C.
DAVIS L. REV. 1135 (2000).

30. MELISSA NOBLES, SHADES OF CITIZENSHIP:  RACE AND THE CENSUS IN MODERN POLITICS

106-12 (2000).

31. GEORGE REID ANDREWS, BLACKS & WHITES IN SÃO PAOLO, BRAZIL, 1888-1988, at 3-5 (1991)
(discussing the importance of state-mandated discrimination in reviewing the differences between Brazil,

the United States and South Africa).  Political scientist Anthony Marx also discusses the critical role of the
state and its legal systems in constructing systems of racial hierarchy.  See ANTHONY W. MARX, MAKING

RACE AND NATION:  A COMPARISON OF SOUTH AFRICA, THE UNITED STATES AND BRAZIL 1-25 (Peter Lange
ed., 1998).

32. See generally ANDREWS, supra note 31.
33. Cottrol, supra note 21, at 56-57.

34. Id. at 48-52.
35. Id. at 62.

literature on race in Brazil celebrated the notion of Brazil as a “racial
democracy.”30  There were many reasons for this, but one reason was, perhaps,
more important than the others, particularly for our purposes.  Brazil lacked
the kind of state-sponsored, legally-mandated system of racial discrimination
that prevailed for many years in the United States.31  The two American
Republics have had similarities in their racial histories—African and Afro-
American slavery, the virtual continuation or attempt at continuation of the
master-slave relation in some regions after formal emancipation, industrial
competition between Afro-American populations and later immigrants from
Europe and Asia, often-significant regional differences in race relations, and
negative stereotyping of people of African descent.32  But still, there were
significant differences.  The United States had a much longer history of
erecting formal caste-like barriers between black and white.  This had been
true even during the long slave era in both societies.  If Brazilian slavery was
physically harsher than slavery in the United States, Brazil as a slave society
was nonetheless more comfortable with its free Negro population and more
willing to recognize free Afro-Brazilians as citizens entitled to the rights of
other citizens.33  The southern states of the United States were largely
uncomfortable with their free black population.  This discomfort was reflected
in the law of the southern states which, particularly in the nineteenth century,
increasingly curbed the limited set of rights enjoyed by free African-
Americans.34

This difference continued after the abolition of slavery.  In many ways,
the development of Jim Crow in the early twentieth century was a way of
preserving the system of racial caste that had been part of the South and the
nation’s culture in the slave era.35  Jim Crow required an elaborate legal
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regime to classify and prescribe venues for the separation of the races.36  The
school segregation that was finally declared illegal in Brown was but one
manifestation of a much larger system of legally-mandated apartheid that
existed in the South and other regions of the nation.

By and large, Brazil lacked this history of legal discrimination that
characterized American race relations for much of the post-emancipation era.
With the principal exception of its immigration laws that favored European
immigration, and to varying degrees prohibited the immigration of others,
Brazilian law in the twentieth century has lacked the caste-like character of its
American counterpart.37  This contrast with the patent, legally-mandated
system of racial discrimination in the United States contributed to the notion
of Brazil as a racial democracy—a harmonious society where blacks, whites,
and particularly mulattoes, all interacted and blended together with ease and
without discrimination.38  It was a view that was encouraged by Brazilian
writers, historians, and, particularly after the Second World War, the Brazilian
government.39

And yet, the image was very much belied by stubborn facts.  Brazil has
been a nation of often-startling inequalities—inequalities not coincidentally
correlated with race.  Although Brazilian law has not had a history of
mandating discrimination, strong discrimination has nonetheless existed
against Afro-Brazilians.  For example, the passage of Brazil’s first civil rights
statute, Lei Afonso Arinos, in 1951, was occasioned by Brazil’s international
embarrassment over an incident involving discrimination against a visiting
black celebrity from the United States.40  As early as the 1950s, social
scientists connected with the University of São Paulo were challenging the
view that Brazil was a racial democracy by providing detailed research
illustrating the extent of racial discrimination and inequality in Brazilian life.41
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I think it is fair to say that despite the very real persistence of both
inequality and discrimination in Brazilian life, an Afro-Brazilian effort to
combat these evils remained quite underdeveloped until relatively recently.
I think this is certainly so when contrasted with the Civil Rights movement in
the United States.  Several explanations might be advanced to explain this
fact.  First, the lack of the kind of clear and formal, indeed legally-required,
barriers that existed in the United States gave potential Afro-Brazilian
activists less of a clear target.  How do you attack a barrier that few are willing
to acknowledge even exists?  Second, flexible definitions of racial categories
and a tendency to “promote” successful Brazilians with African ancestry out
of the black category and sometimes out of the mulatto category, have led to
a lesser sense of racial cohesion among those who might be categorized as
“Afro-Brazilians” than has been the case among those currently categorized
as “African-Americans” in the United States.  This is what historian Carl
Degler once termed “the mulatto escape hatch.”42  Third, an authoritarian
government in Brazil, including a better than twenty-year reign of military
government between 1964 and 1985, discouraged protest movements.  This
curtailed the possibilities of racial protest, including potential Afro-Brazilian
protests or civil rights movements.43

Here is where Brown, and the movements for civil rights and racial
remedy that were partly inspired by that decision, become important to this
discussion.  The successes of the U.S. civil rights movement helped spur a
reassessment of the role of race in Brazilian life.  If the pace of racial progress
in the United States has at times seemed agonizingly slow to those of us in the
United States with personal and professional interests in that progress, the
dismantling of traditional racial hierarchies has been even slower in the
nations of Latin America, including Brazil.  Where once the Jim Crow United
States provided a comforting comparison for many who had been invested in
the ideology of racial democracy, the contrast with the post-Jim Crow United
States was less reassuring.44  As American law and governmental policies
became more positive forces for the elimination of racial barriers in the United
States, they raised the question of racial inequality in Brazil in a new light.45

By the 1980s and 1990s, Afro-Latin Civil Rights activists throughout Latin
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America began looking anew at the question of race in their own societies.
Just as the contrast between Jim Crow America and the relatively racially
open societies of Latin America had, in the 1930s, 40s, and 50s, caused North
American scholars and civil rights advocates to compare race in the United
States unfavorably with race in Latin America in the 1990s, advocates of
racial progress in Latin America were making unfavorable comparisons
between progress made in the United States and the relative lack of progress
in their own nations.46

This reassessment has been the most advanced in Brazil, the nation with
the largest population of African descent in the hemisphere.  Despite Lei
Afonso Arinos, subsequent civil rights legislation in the intervening half-
century, and provisions in the 1988 Constitution declaring racism to be a
crime (and indeed a crime for which bail is unavailable), Brazilian civil rights
activists have been stunned at the persistence of racial inequality in their
society.47  Disparities in education, wealth, income, and access to healthcare
have been well-documented in Brazilian and foreign social-science literature.48

The social-science literature has also indicated that racial discrimination plays
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a significant role in producing these disparities.49  The absence of Afro-
Brazilians in professional positions, in the universities, the foreign ministry,
and the senior ranks of the armed forces have also been noted by many
observers.50

Persisting inequality in the land of “racial democracy” forced a
reconsideration of anti-discrimination law in Brazil.  Brazil was a pioneer in
the passage of anti-discrimination law.  If Brazilian law, enshrined in the 1988
Constitution, criminalized racial discrimination and represented a national
normative consensus concerning the evils of racism, why did so much in the
way of inequality and discrimination still persist?  A number of Brazilian legal
scholars were beginning to wonder if they might fruitfully study the North
American experience, and if civil rights law in the United States might provide
some answers.

Inequality in education, particularly higher education, has been one such
point of comparison.  Brazil has a first-class system of public universities,
both state and federal.  Students admitted to these universities are entitled to
tuition-free educations.  Admission to public universities is governed by a
stringent admission exam entitled “the vestibular.”  Although the exams are
vigorously defended by their champions as fair and meritocratic, success on
the exams is highly correlated with family income.  In brief, well-to-do
families, whose children have had strong secondary educations in private
schools, tend to score higher on vestibular exams and thus receive the benefit
of free public universities.  Children of poor families, who have had weak
public school secondary educations, tend to score lower and are denied the
benefit of free public universities.51  As a disproportionate percentage of the
nation’s poor, Afro-Brazilians have historically been significantly under-
represented in the nation’s public universities.52

Throughout the 1990s, Brazilian scholars in law and the social-sciences
began looking toward affirmative action as one way of ameliorating the effects
of both outright discrimination and the kind of structural inequality
represented in university admissions, employment, and other facets of
Brazilian life.53  Although advocacy of affirmative action was gaining
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momentum in the 1990s, Brazilian law, particularly the Constitution of 1988,
was seen as posing formidable barriers to race-conscious measures as a means
of redressing deeply rooted inequalities.54

Undoubtedly, one of the more important of the Brazilian legal scholars
arguing that affirmative action could be reconciled with the anti-
discrimination provisions of the Brazilian Constitution was Joaquim B.
Barbosa Gomes.  Gomes, who in May of 2003 was appointed by Brazilian
President Luis Inácio Lula da Silva as the first black minister on the Supremo
Tribunal Federal, the Brazilian Supreme Court, had been a federal prosecutor
in Rio de Janeiro and an Adjunct Professor at the Faculty of Law at the State
University of Rio de Janeiro.55  Gomes, who received a doctorate in law from
the University of Paris and who had been a visiting professor at Columbia
Law School in the United States, was a student of Brazilian Constitutional law
and the nation’s Supreme Court.56  Gomes would bring a strong comparative
perspective to the debate over law and racial remedy in Brazilian society.  He
began his article, Discriminaçâo Racial:  Um Grande Desafio Para o Direito
Brasileiro,57 critiquing Brazilian anti-discrimination law with a quotation from
the Warren opinion in Brown:

[E]ducation is perhaps the most important function of state and local governments.
Compulsory school attendance laws and the great expenditures for education both
demonstrate our recognition of the importance of education to our democratic society.
It is required in the performance of our most basic public responsibilities, even service
in the armed forces.  It is the very foundation of good citizenship.  Today it is a principal
instrument in awakening the child to cultural values, in preparing him for later
professional training, and in helping him to adjust normally to his environment.  In these
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days, it is doubtful that any child may reasonably be expected to succeed in life if he is
denied the opportunity of an education.  Such an opportunity, where the state has
undertaken to provide it, is a right which must be made available to all on equal terms.58

Gomes’ use of the Warren opinion was part of his broader call for
Brazilian courts to employ a more realistic and less formalistic jurisprudence,
especially in dealing with the issue of racial inequality.  The quoted Warren
language, and indeed the Brown case more generally, employed the language
and logic of legal realism, looking toward social impact and public policy as
much as formal legal doctrine.59  Gomes argued that the Brazilian legal system
needed to take into account social reality in determining the issue of
affirmative action in education:

But education is precisely a perfect example of the divorce between law and reality . . . .
On the eve of the turn of the millennium, . . . the schools that offer good quality
instruction in Brazil are, in general private schools.  Despite being private these schools
receive various types of government financing, including a form of direct aid for
construction and repair of their facilities and through financial exemptions of various
kinds.  Only those families blessed with considerable financial resources have the means
to enroll their children in private schools.  Negroes therefore are excluded from this
system by reason of the unjust artifices created by this very law.60

Gomes then discussed the problem of inequality in university admissions:

The injustice becomes still more intolerable when we consider university education.
Here the equation is inverted:  the good universities are public.  Contrary to what occurs
in the United States where there is a great diversity of institutions of higher learning, in
Brazil good quality university instruction is confined to public universities.  Very few
private universities offer education of reasonable quality.  Nevertheless access to the
public university is extremely limited:  the selection of students is made through the
vestibular exam.  Those who pass, particularly for the courses with higher prestige, are
overwhelmingly students from private schools, who besides having had the privilege of
attending good schools, indirectly financed with public resources . . . are also given
financial resources to attend special preparatory courses for the vestibular.61

Gomes went on to criticize the Brazilian educational system as one where
tax dollars were channeled to subsidize an elite education for the rich and to
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perpetuate a vicious cycle of misery and exclusion for the poor.62  He urged
lawyers and judges in Brazil to look to the example of civil rights policy in the
United States.  According to Gomes, both Brazil and the United States had
managed to effectively exclude people of African descent from the
mainstream of society.  Gomes noted that in the United States, this was
accomplished through formal law, citing Plessy v. Ferguson as an illustration;
in Brazil, exclusion was accomplished through informal mechanisms.63

Additionally, Gomes noted that, since the 1960s, the United States had
forthrightly come forward with a program of civil rights law and policy
designed to combat discrimination.  Gomes also commended affirmative
action programs in American universities.64  Gomes’ argument in favor of
affirmative action was based on his reading of the parallel histories of slavery
and post-emancipation marginalization in Brazil and the United States and the
relatively greater success of the American civil rights effort since the 1960s.
It was also influenced by French legal norms and the notion of “positive
discrimination” or “positive action” that has developed in French law.65

Other legal scholars have also argued for a more flexible approach to the
issue of equality and affirmative action.  Hédio Silva Jr., in his discussion of
affirmative action and the 1988 Constitution, called for a recognition of a
distinction between discrimination that produces inequality and a
discrimination that compensates for structural or existing inequality.66

Writings by legal scholars like Gomes and Silva bolstered the opinions
of those who argued that the post-1960s American civil rights experience had
lessons for those concerned with race and inequality in Brazil.  By 2001,
tentative steps were being made toward affirmative action programs in
governmental ministries and higher education.  In that year, with the support
of Bernadette da Silva, Rio de Janeiro’s first Afro-Brazilian governor, the
state legislature passed three statutes instituting a system of quotas for the
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state’s two public universities, the State University of Rio de Janeiro and the
University of North Fluminense.  The legislation called for a quota of 50
percent for graduates of public schools, 40 percent for Afro-Brazilians and 10
percent for the physically disabled.67  Some other states also followed with
affirmative action programs of their own.68

The program quickly came under intense criticism.  Opponents argued
that it violated anti-discrimination principles in the Brazilian constitution and
that it was anti-meritocractic.69  Even champions of affirmative action like
Joaquim B. Barbosa Gomes saw quotas as an extreme form of affirmative
action that should only be employed to combat the most extreme and
entrenched forms of inequality.70  Supporters argued that the program was
necessary in order to attack entrenched inequality in Brazilian life.71  One
ironic feature of the Rio program was that because the program provided
quotas for people of African descent, some whites were able to benefit from
the program by claiming to have a remote black ancestor.72

The newly instituted affirmative action measures are being challenged in
the Brazilian courts and face a potentially uncertain future.  Arguments that
are certainly familiar to students of the affirmative action debate in the United
States are being advanced in Brazilian courts.  These arguments, concerning
stark inequalities of results, meritocracy in university admissions, the
possibility of color-blind alternatives, and the possibilities of taking race into
account in the face of anti-discrimination constitutional provisions, have
become part of the Brazilian debate, as indeed they are clearly part of the
debate in the United States.

The American experience with the modern civil rights movement—an
experience Brown did much to precipitate and help shape—contributed to the
growth of the Brazilian struggle against racial inequality in several important
ways.  First, by taking the civil rights struggle beyond the mere breaking of
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caste or caste-like barriers, the American civil rights movement helped to
demonstrate the limitations of formal egalitarianism.  If the law had helped
contribute to often-profound racial inequality in the United States, it was clear
that mere legal change, the abolition of de jure segregation in schools, the
lifting of Jim Crow laws, and even the passage of anti-discrimination
legislation, were not going to undo the results of centuries of slavery and
exclusion.  Champions of a racially-egalitarian society realized that the effort
would have to be taken even further.  By the 1970s, having largely won the
battle to dismantle formal discrimination in law, civil rights advocates in the
United States increasingly turned their attention to the law’s actual impact.
American law was becoming increasingly concerned with the question of
whether or not the law, as a substantive matter, treated people of different
races equally.  For example, that concern came in the form of the Supreme
Court’s finding that some level of affirmative action in university admissions
is constitutional,73 or the Court’s creation of a body of law in the field of
employment discrimination that allowed discrimination to be inferred from
statistical, rather than direct, evidence.74

This concern led to a second American contribution to Brazilian civil
rights discourse.  Critics of Brazilian jurisprudence have stressed the
formalistic nature of Brazilian judicial reasoning.75  Brazilian supporters of
affirmative action have contrasted this formalism with the flexibility of the
U.S. common law system and how that flexibility has allowed both the
executive branch and the courts to accommodate a system of affirmative
action that takes into account social and economic disparities in American
life.76  Some Brazilian scholars have also noted how American courts have
managed to find the constitutional space to permit affirmative action, while
also ruling that quotas violate the equal protection principle.77  This latter
point may become particularly important as the quotas adopted at the state
universities of Rio de Janeiro and other institutions come under constitutional
challenge.  In my view, Brazilian legal scholars, such as Gomes and Menezes,
among others, may be trying to carve out a constitutional space that would
allow public institutions in Brazil to take race into account, even if they do not
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employ the kind of rigid quotas that have developed in some public
institutions in Brazil.  In short, Brazilian advocates of affirmative action were
arguing for the importation of the kind of legal realism that has long been
influential in American jurisprudence, was critical in the development of
American civil rights law, and played a critical part in the Brown decision.78

Brazilian legal scholars, social scientists, and civil rights activists are
looking to the U.S. experience, and the experience of other nations, in an
effort to find ways that law might be employed in the service of breaking
down structural inequalities, or at the very least ensuring that the law does not
hinder such efforts.  There are lessons that we in turn in the United States
should draw from this experience.  Probably foremost among these is the
realization that the elimination of a formal legal caste system, the kind that
Thurgood Marshall, Jack Greenberg, Constance Motley, Robert Carter,
Spottswood Robinson, and others struggled against in Brown v. Board of
Education, is really only the beginning, and not the end, of the effort to
eradicate entrenched, structural inequality.  We see, if we look closely at the
Brazilian experience, a nation that has long had egalitarian constitutional
norms.  Indeed, one might even claim that for free Afro-Brazilians, formal
equality before the law even pre-dated the general emancipation of 1888.79

And yet, despite the early achievement of de jure egalitarianism in Brazilian
life, deep, racially-related inequalities persist in Brazilian society.  This can,
if we let it, be an important cautionary lesson for those in our society who
might be seduced into believing that formal equality before the law is all that
is required to achieve racial justice.

But, even more broadly, I would hope that our current celebrations and
reflections on Brown v. Board of Education would cause us to ask broader,
comparative questions concerning law and inequality.  Brown was part of a
world-wide effort to tear down traditional barriers that deemed some people
superior and others inferior simply by the accidents of their births.  It was, I
think, the most prominent judicial manifestation of this effort.  By looking at
Brown in a comparative context as part of a larger world-wide effort to tear
down walls of caste and race, we can get a more complete picture of the true
importance of the 1954 school desegregation decision.  It changed America.
But it was also a stone thrown into a much larger pond.  Its ripples have not
yet stopped.
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