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|. INTRODUCTION

Throughout the Twentieth Century, legislaturesat all levelsof American
government have sought admirably to protect workers from a host of
economic and societal ills by enacting broad-based remedial legislation. At
times, these same legidatures have abdicated responsibility to the executive
bureaucracy for further regulatory development. Without ensuring the
attendant transfer of political accountability commensurate with the authority
of theregulatory state, the delicate balance of powers crafted by the founders
becomes skewed. Armed with the combined might of legidative fiat and
unfettered enforcement power, the heavy hand of an over-zealous executive
bureaucracy extends itself beyond the bounds initially established by the
legislature in wha is known as “mission creep.” And, in the modern
economy, the ramifications of mission creep are globd.

Forei gn businesses seeking to explore American markets through small
American enterprises must remain wary of being caught in the morass of
statutory and regulatory dictatesthat pervade American | abor and employment
legislation. Aswiththeir American counterparts, many of thesesmall foreign
businesses have neither the sophistication to understand the complexities of
the American regulatory state nor the abundant resources necessary for
compliance. Compounded by capricious statutory interpretations, their
willingnessto“investin America’ isdiminishedwiththe knowledgethat they
may be required to appease the regulatory community—and the Equal
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Employment Opportunity Commission (EEOC) in particular—when their
equally small American counterparts are not required to do so.' In such an
anti-competiti ve environment, some foreign investors may conclude it is not
worth the effort.?

Nearly forty yearsafter the initial passage of the Age Discrimination in
Employment Act of 1967 (ADEA),®> most of the world remains unsure asto
the full scope of the statute'sjurisdictional reach. Such uncertainty, when
confronted by small foreign businesses seeking their fortunesin America, can
manifestitself inthecal culusof countingemployees i.e., whether non-United
Statescitizensworkingfor non-United States companieson non-United States
soil are to be counted for purposes of determining whether the ADEA’s
coverage extends over an affiliated American entity employing a small
complement of workers (less than twenty), on American soil. When such
uncertainty exists, the ssmple matter of counting employees becomes a
jurisdictional matter of international scope.

Political leaders of all ideologies regularly seek to attract foreign
companiestoinvest in their communities, to employ their constituents, and to
contribute to their tax bases. Yet these efforts are silently thwarted, in part,
by significant, albeit incal culable, costs associated with the wdll-intentioned
effortsof foreign (aswell asdomestic) businesses endeavoring to comply with
the demands of the American regulatory state. The quegion ultimatdy
becomes whether Congress intended to extend coverage of the ADEA to

1. Itiscertainly Congress's prerogative to enact legislation that protects employees working on
American soil or atherwise favors American employers vis-a-vis foreign employers insofar as such
legislation stays within the bounds of the U.S. Constitution, international |aw, and comity. The propriety
or efficacy of such policiesarefar beyond the scope of this narrow expasition, and, accordingly, the authors
offer no opinion in this regard.

2. Between 2001 and 2002, new foreign investment dropped by more than half to just $52.6
billion—alevel nat seen for nearly adecade and an 84% drop from a high of $335.6 billionin 2000. News
Release, Bureau of Economic Affairs Foreign Direct Investors' Outlays to Acquire or Establish U.S.
Businesses Fell Sharply in 2002 for the Second Y ear (June 2, 2003), available at http://www.bea.doc.
gov/bea/newsrel/fdi02.htm (last visited Feb. 10, 2004) (illugtrating that 2002 witnessed a precipitous
declinein new foreign investment in the United States). These atisticsare fromthe Bureau of Economic
Analysis (BEA), U.S. Department of Commerce. The BEA studies the U.S. economy through statistical
analyses with thegoal of aiding policy makersin their decision-making processes. See Bureauof Economic
Analyss, Mission Statement, available at http://www.bea. doc.gov/bea/about/mission.htm (last visited
Jan. 17, 2004). The BEA does not expressly suggest that the U.S. regulatory state was the ole, or even a
major factorin thisdecline. The BEA reportsthat the decline was dueto* continuing wesknessinthe U.S.
economy and in many foregn economies. . ..” |d. Businessesand investors dislike any uncertainty or
unpredictability caused by theU.S. regulatory state and consider those factorsin their business' sexpansion
or new investment decisions.

3. Age Discrimination in Employment Act of 1967, Pub. L. No. 90-202, 81 Stat. 602 (1967)
(codified as amended at 29 U.S.C. §8 621-634 (2000)).
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foreign entities or their foreign employees, and, by extension, whether
Congress intended for the EEOC to extend its presence internationally.

The actual text of the ADEA and Congress's underlying intent is quite
clear. Yet, at least one court—the United States Court of Appeals for the
Second Circuit—has ignored both the text of the statute and the intent of
Congressby overextending coverageof the ADEA internationally. Ironically,
however, the court extended coverage of the ADEA inthe name of Congress's
purported intent. Indeed, the Second Circuit’s' 1998 decision in Morelli v.
Cedel® effectively rewrote Congress's definition of “employer” to extend
coverage of the ADEA to small companies otherwise too small to implicate
ADEA coverage but for the sizable foreign operations of a foreign parent
entity.°

Although the Supreme Court has not had an opportunity to interpret the
ADEA under circumstances in which the EEOC or a privatelitigant seeksto
extend the ADEA’s coverage to the small American subsidiary (i.e., an
enterprisewith fewer than twenty employees) of aforeign businessemploying
alarger complement of overseas workers, at least one appellate court hashad
such an opportunity and other appellate courts soon will too. It isamatter of
time before this issue percolates towards final disposition by the Supreme
Court.

Enacted in 1967, the ADEA has the stated purpose of “promot[ing]
employment of older persons based upon their ability rather than age . .. .”’
However, the ADEA doesnot regul ateevery business or protect every worker.
Rather, Congress sought to regulate a narrower subset of companies and
sought to limit the subset of protected individuals by extending coverage to
the ADEA only to thoseindividual swho are statutorily defined “ employees,”
working for what the statute defines as“ employers.”®

4.  Itisnoteworthy, athough in no way limiting the authority of the decision, that the opinion was
authored by a visiting judge, Circuit Judge Cudahy of the Seventh Circuit, and joined by a senior judge,
Senior Judge Newman. The pand congsted of only onefull-timejudge from the Second Circuit, Judge
Calabresi.

5. Morelli v. Cedel, 141 F.3d 39, 44 (2d Cir. 1998).

6. See Angela Broughton et a., International Enployment, 33 INT'L Law. 291, 314 (1999)
(discussing Greenbaum v. Svenska Handel sbanken, 26 F. Supp. 2d 649 (S.D.N.Y. 1998), and the impact
of Morelli v. Cedel on employment anti-discrimination law).

7. 29U.SC. §621(b).

8. SeeTomkav. Seiler Corp., 66 F.3d 1295, 1314 (2d Cir. 1995) (discussing the floor debate of
the ADEA’s older statutory cousin, Title VIl of the Civil Rights Act of 1964 (Title V), during which the
minimum employee requirement was discussed asaprovision to protect small businesses from theburdens
of compliance and the costs of litigation associated with discrimi nation suits).
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The ADEA's jurisdictional constraints are accomplished through two
limitations—one definitional and the other substantive. The statute defines
an“employer” asa" person’ engaged inanindustry affectingcommerce'® who
has twenty or more employees for each working day in each of twenty'* or
more calendar weeks in the current or preceding calendar year . . . ."*
Further, while “employee” is defined quite broadly to include virtudly all
workers,” the ADEA only protects those employeesover forty years of age.™*
Finally, and more substantive than definitional, the ADEA’s reach is aso
limited by geography, citizenship, and the realities of corporate governance
by excluding coverage “wheretheemployer isaforeign person not controlled
by an American employer.”*®

Faced with deciding whether a small, seven-employee New York City
“branch” office of aforeign business could meet thej uri sdictional minimums
required of the ADEA by counting theforeign business' sforeign workers, the
Morelli court made two important holdings: (i) that domestic operations of
a foreign corporation not controlled by an American corporation would be
subject to liahility under the ADEA; and (ii) that foreign workers are to be
counted towards reaching the statutory minimum when a domestic employer
has fewer than twenty domestic employees.’® By reversing the district court
and finding that “aforeign corporation’ s foreign employees are counted for
the purpose of determining whether the corporation has enough employeesto

9. The ADEA defines a “person” as “one or more individuals, partnerships, associ ations, labor
organizations, corporations, businesstrugs, legal representatives, or any organi zed groups of persons.” 29
U.S.C. § 630(a) (2000).

10. “‘[I]ndustry affecting commerce’ means any activity, business, or industry in commerceor in
which alabor disputewould hinder or obstruct commerce or thefree flow of commerce....” 29 U.S.C.
§ 630(h) (2000).

11. Thetwenty employee minimum hasfluctuated over the years. Beginning at fifty employess, it
wasfinally set at its current leve through an amendment in 1974. Far Labor Standards Amendments of
1974, Pub. L. No. 93-259, § 28(a)(1), 88 Stat. 74 (1974) (codified as amended at 29 U.S.C. § 630(b)

(2000)).
12. 29 U.S.C. § 630(b).
13. “Theterm ‘employee means an individual employed by any employer . .. . [including] any

individual who is a citizen of the United States employed by an employer in a workplace in a foreign
country.” 29 U.S.C. 8§ 630(f) (narrow exception for state or political subdivision omitted).

14. 29 U.S.C.§631(a). Asoriginaly enacted, the ADEA protected only employees between the
ages of forty and seventy years. However, a 1986 amendment struck the provision relating to the upper age
limit. Age Discrimination in Employment Amendments of 1986, Pub. L. No. 99-592, §8§ 2(c), 6(a), 100
Stat. 3342, 3344 (1986) (codified as amended at 29 U.S.C. § 631(c)(1)).

15. 29 U.S.C. §623(h)(2) (“The prohibitions of this section shall not apply wherethe employer is
aforeign person not controlled by an American employer.”).

16. Morelli v. Cedel, 141 F.3d 39, 44-45 (2d Cir. 1998).
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be subject to the ADEA,"*" the Second Circuit extended the dictates of the
ADEA (and, consequently, the EEOC’ sinvesti gative authority) upon foreign
controlled businesses despite the text of the ADEA and Congress' s contrary
intent.

The focus of this expasition is the Second Circuit Court of Appeals
flawed reasoning in Morelli v. Cedel. But rather than merely present a case
note, Morelli isintended to serve asavehicle for acritique of thejudiciary’s
penchant in the employment arenafor supplanting itswill for that of Congress
and the consequent mission creep expected of the regulatory community.
Joseph Story once stated, “* whatever may have been the private i ntentions of
theframers. .., itiscertain, that the true rule of interpretation isto ascertain
the public and just intention from the language of the instrument itsef,
according to the common rules applied to al laws.’"*®

Part I of this Article discusses the legidative foundations of the ADEA,
including its unremarkable history and known limitations, its narrow
extraterritorial expansion, and the unintended birth of itsinternationality. In
Part 11, we discuss Morelli v. Cedel, its facts, how the digrict court correctly
decided the matter, and how the Second Circuit veered off course. InPart IV,
we provide the anatomy of how the Second Circuit outflanked Congress
towards the internationality of the ADEA. We then conclude, in Part V, by
identifying the negative geopolitical and economic consequences of judicial
usurpation of congressiona authority.

Il. LEGISLATIVE FOUNDATIONS OF THE ADEA
A. AFalse Start and a Humble Beginning

The ADEA did not burst upon the employment scene in 1967 without
warning or contemplation. Rather, the possibility of prohibiting age
discriminationin employment surfaced inthedebatesover thepassageof Title
VIl of the Civil Rights Act of 1964 (Title VII). The opponents of Title VII
sought inclusion of an age provision in the broader bans on sex, race, and
national origin discrimination that Congress eventually enacted.”® Mostly

17. 1d. at 41 (emphasi s added).

18. U.S.DEPARTMENT OF JUSTICEOFFICEOFLEGAL PoLICcY: REPORT TOTHE ATTORNEY GENERAL :
USINGAND MISUSING LEGISLATIVEHISTORY: A RE-EVALUATION OF THE STATUSOF LEGISLATIVEHISTORY
IN STATUTORY INTERPRETATION i (1989).

19. DANIEL P. O MEARA, PROTECTING THE GROWING NUMBER OF OLDER WORKERS. THE AGE
DISCRIMINATION IN EMPLOYMENT AcT 11 (1989).
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Southerners, the bill’ s opponents had hoped that Title VIl would become “s0
broad and ‘ unreasonable’ asto keep it from passing.”*

Seeking to forestall the opposition, Title VII's proponents asserted that
not enough wasknown about the problems of age di scriminationto effectively
legislate a remedy,”* and succeeded in adding a provision directing the
Secretary of Labor to engage in a study of the problems of workplace age
discrimination.”

Deliveredto Congressin 1965, the Secretary’ sreport, entitled The Older
American Worker: Age Discrimination in Employment, concluded that the
problem of age discrimination was not prgudice but rather incorrect
stereotypes in hiring.?® A particular focus was the practice of employers
setting age limits beyond which candidateswould no longer be considered for
open positions* Such practices, the report found, led to long-term
unemployment of ol der workers.?®> The Secretary of Labor’ srecommendation:
“A clear cut and implemented Federal policy . . . [that] would provide a
foundation for a much-needed vigorous, nationwide campaign to promote
hiring without discriminationon thebasisof age.”*® Supporters of civil rights
reformachieved aperfect victory. Not only had they won thepassage of Title
VII, but they also succeeded in making age discrimination in the workplace
amatter of national concern.

In 1966, after another stunted attempt to place an age discrimination
provisionin other labor legislation,”” Congress ordered the Secretary of L abor
to submit specific legislative recommendationsto combat theillsidentifiedin
the report the previous year.® Finally, three years after the first serious

20. Id.at12.

21. Seeid. at 12 n.26 and accompanying text.

22. Civil Rights Act of 1964, Pub. L. No. 88-352, § 715, 78 Stat. 241, 265 (1964).

23. O'MEARA, supra note 19, at 13 (discussing the Secretary of Labor’s report THE OLDER
AMERICAN WORKER: AGE DISCRIMINATION IN EMPLOYMENT).

24. |d.

25. 1d. AsO Mearadiscusses, onestudy, upon which thereport relied, “ showed that approximately
one-half of al job openings which developed in the private economy each year were closed to gpplicants
over fifty-five. . . and aquarter of thesejob openings wereclosed to applicants over forty-five.” 1d. (citing
U.S. DEP'T OF LABOR, THE OLDER AMERICAN WORKER: AGE DISCRIMINATION IN EMPLOYMENT 1, 6
(1965), reprinted in EEOC, LEGISLATIVE HISTORY OF THE AGE DISCRIMINATION IN EMPLOYMENT ACT 16,
23(1981)).

26. H.R.Rep.No.90-805 (1967), reprintedin 1967 U.S.C.C.A.N. 2213, 2214 (quoting U.S.DEP' T
OF LABOR, THE OLDER AMERICAN WORKER: AGE DISCRIMINATION IN EMPLOYMENT (1965)).

27. O'MEARA, supranotel9, at 13-14. Provisionsto prohibit age discrimination had actually gone
so far asto be added to the Equal Pay Act of 1963, Pub. L. No. 88-38 (1963), before deletion while the bill
was still in committee. 1d.

28. SeeFairLabor Standards Amendmentsof 1966, Pub. L. No. 89-601, § 606, 80 Stat. 845 (1966).
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attempt to address age discrimination in the American workplace, President
L yndon Johnson recommended passage of the ADEA inhis* Older American”
message delivered on January 23, 1967.* The ADEA wasfinally enacted on
December 15, 1967.

The ADEA is not, nor has it ever been, an overly long or complex
statute.® Slightly morethanhalf thelength of Title VI or the Americanswith
DisabilitiesAct (ADA),* theoriginal 1967 version of the ADEA did not even
receive much attention from the Congress that enacted it.*

Considering the bill’s record and the original intention to use anti-age
discrimination provisions as an impedi ment to the passage of TitleVII,®itis
rather surprising that opposition to the ADEA wasinsignificant.* Noonein
the Senate opposed the hill,*> and only eleven Congressmen in the House of
Representativesstood in opposition—all becausethey believed itsprotections
were not strong enough.®** The dearth of debate and wrangling led one
commentator to quip: “The legidative history is exceedingly bland.”®’
“Nobody seemed to pay much attention to what was actudly in the law.
Without much fanfare, the bill became law.”*® Its quiet passage left one

29. H.R.Rep. No. 90-805 (1967), reprinted in 1967 U.S.C.C.A.N. 2213, 2214.

30. See O'MEARA, supra note 19, at 3.

31. Although animperfect comparison, Title V1l coversthirty-five pages of the United States Code.
42 U.S.C. § 2000e (2000). Likewise, the Americans with Disabilities Act spans thirty-two pages. 42
U.S.C. 8§88 12101-12213 (2000). This is contrest to the nineteen pages for the ADEA. 29 U.S.C.
§§ 621-634 (2000).

32. See O'MEARA, supra note 19, at 14.

33. Seegenerallyid. and accompanying text.

34. O'MEARA, supra note 19, at 14.

35. LAWRENCE M. FRIEDMAN, YOUR TIME wiLL CoME: LAw OF AGE DISCRIMINATION AND
MANDATORY RETIREMENT 15 (1984).

36. See Letter expressing Supplementa Views of Representatives Thompson of New Jersey,
Holland, Dent, O’ Haraof Michigan, Hawkins, Gibbons, Ford of Michigan, Hathaway, Mink, Scheuer, and
Meeds on H.R. Rep. No. 805, 90th Cong. 1st Sess. 1967, reprinted in 1967 U.S.C.C.A.N. 2213, at 2225
(contending that the most flagrant form of discrimination, that which occurs in the airline industry with
respect to stewardesses, is inadequately addressed by the statute because discrimination begins at an age
far younger than the forty-five years provided in the law).

37. FRIEDMAN, supra note 35, at 15. The brevity of the legidative history brought another
commentator to conclude that “[t]he legidlative history of the ADEA isa model of lucidity.” Alfred W.
Blumrosen, Interpreting the ADEA: Intent or Impact, in EQUAL EMPLOYMENT ADVISORY COUNCIL, AGE
DISCRIMINATION IN EMPLOYMENT ACT: A COMPLIANCE AND LITIGATION MANUAL FOR LAWYERS AND
PERSONNEL PRACTITIONERS 68, 73 (Monte B. Lake ed., 1982). Brevity may make for alucid legislative
history, but it can makethe interpretive task infinitely moredifficult.

38. FRIEDMAN, supra note 35, at 15.
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scholar to condude tha “Congress was totally unaware of the impact the
ADEA would ultimately have.”**

B. The ADEA KnowsIts Limits

Asis set forth in the Congressional Statement of Findings and Purpose,
the ADEA is intended “to promote employment of older persons based on
their ability rather than age; to prohibit arbitrary age discrimination in
employment; to help employers and workers find ways of meeting problems
arising from theimpact of age on employment.”* Vague asthese phrasesare,
the broad statement of legi slati ve purpose might provide the best explanation
of the scope of the law’ s intended prohibitions.

In enacting the ADEA, Congress expressed its will to prohibit certain
companies from discriminating against certain individuals.** Although
described as* remedia and humanitarian,”** the ADEA wasdrafted with many
significant limitations; not all “older” workers were protected and not all
employing entities were covered “ employers”

At the outset, the ADEA only protected workers between theagesof forty
and sixty-five.”®* Indeed, the ADEA had been described as protective not for
the elderly, but for the middle-aged.** Congress raised the upper age limit to

39. O'MEARA, supra note 19, at 14 (noting that “it was predicted that fewer than 1,000 charges
would be filed annually”).

40. 29 U.S.C. §621(b) (2000).

41. TheADEA makesitunlawful, inter alia, for an employer to “fail or refuseto hireor to discharge
any individual or otherwise discriminate against any individual with respect to hiscompensation, terms,
conditions, or privileges of employment, because of such individua’s age.” 29 U.S.C. 8§ 623(a)(1).
Congressfurther declared that the prohibitionsof the ADEA shall be limited to individualswho are at | east
forty years of age. 1d. § 631(a).

42. Mosesv. Fastaff Brewing Corp., 525 F.2d 92, 93 (8th Cir. 1975).

43. AgeDiscriminationin Employment Act of 1967, Pub. L. No. 90-202 § 12, 81 Stat. 607 (1967)
(codified as amended at 29 U.S.C. §§ 621-634 (2000)).

44. FRIEDMAN, supra note 35, at 13. The long-term effect of the ADEA has borne this out. One
commentator has noted that “the problem at which Congress directed the ADEA, age discrimination in
hiring and long-term unemployment among older workers is no better and no worse than it was when the
ADEA was passed in 1967.” O'MEARA, supra note 19, at 2. Census data, compiled and published in
support of arecent report by the AARP, anot-for-profit membership organizati on for people fifty years of
age and older clearly strengthens this conclusion. See AARP, BEYOND 50: A REPORT TO THE NATION ON
Economic SEcuRITY (2001), available at http://www.research.aarp.org/econ/beyond_50_econ.html (last
visited Jan. 17, 2004). In 1980, only 41% of the population over the age of fifty participated in the
workforce. Twenty years later, in spite of al the advancements in healthcare, education, and anti-
discrimination lawsthat number had increased to just 44%. Infact, after 1980 the number of older workers
participaing in the labor force actually dropped as low as38%. It was not until 1996 that the numbers
again surpassed the mark set in 1980. See AARP, BEYOND 50: SUMMARY TABLESAND CHARTS (2001),
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seventy in 1978, and eventually removed the upper bound age limit
completely for the majority of workers.*® Mandatory retirement, however, is
still permissible for “bona fide executives or high policymakers’ older than
sixty-five, so long as certain pension requirements are met.*’

Similarly, an ADEA covered “employer” was originally limited to “a
person®® engaged in an industry affecting commerce® who has twenty-five or
more employees for each working day in each of twenty or more calendar
weeksin the current or preceding calendar year ... ."*° Theterm “employee”
was merely defined, albeit circularly, as “an individual employed by any
employer.”* By adopting these limiting definitions of the terms “ employer”
and “employee,” Congress had not only sought to cloak the ADEA in the
constitutionality of the Commerce Clause, but had also sought to insulae
smaller domestic businesses from the expense®® and inconvenience of
compliance.®

available at http://www.research.aarp.org/econ/beyond_50_econ tableshtml (follow link for
‘Employment’) (last visited Jan. 17, 2004).

45, AgeDiscriminationin Employment Act Amendmentsof 1978, Pub. L. No. 95-256, § 12(a), 92
Stat. 189 (1978).

46. AgeDiscrimination in Employment Amendments of 1986, Pub. L. No. 99-592 § 2(c)(1), 100
Stat. 3342 (1986).

47. 29 U.S.C. § 631(c) (2000) (requiring an aggregae pension of at least $44,000 per year in
benefitsfor mandatory retirement to be permissible). The ADEA also providesfor an exemption situation
where “ageis a bonafide occupational qualification reasonably necessary to the normal operation of the
particular business.” Id. § 623(f)(1). Examples of bonafide occupational qualifications (BFOQs) include
amandatory retirement age for airline flight engineers, lervolino v. Delta Air Lines, Inc., 796 F.2d 1408,
1421 (11th Cir. 1986), cert. denied, 479 U.S. 1090 (1987), and maximum agesfor new hirestowork within
acorrectional facility, Stewart v. Smith, 673 F.2d 485, 500 (D.C. Cir. 1982).

48. Section 11(a) of the original text of the ADEA defined the term “ person” to mean “one or more
individuals, partnerships, associations, labor organizations, corporations, business trusts, legal
representatives, or any organized groups of persons.” Age Discrimination in Employment Act of 1967,
Pub. L. No. 90-202 § 11(a), 81 Stat. 602, reprinted in 1967 U.S.C.C.A.N. 658, 662 (codified as amended
at 29 U.S.C. § 631(a) (2000)).

49. Section 11(h) of the ADEA dedfined the term “indudry afecting commerce” to mean “any
activity, business, or industry in commerce or in which alabor dispute would hinder or obstruct commerce
or thefreeflow of commerceandincludesany activity or industry‘ affecting commerce’ withinthemeaning
of the Labor-Management Reporting and Disclosure Act of 1959.” Id. § 11(h), reprinted in 1967
U.S.C.C.A.N. 658, 663-64 (codified as amended at 29 U.S.C. § 630(h) (2000)).

50. Id. 8 11(b), reprinted in 1967 U.S.C.C.A.N. 658, 662 (codified as amended at 29 U.S.C.

§ 630(b) (2000)).
51. 1d.§11(f), reprintedin 1967 U.SC.C.A N. 658, 663 (codified asamended at 29 U.S.C. § 630(f)
(2000)).

52. See eg., Tomkav. SdlerCorp.,66 F.3d 1295, 1314 (2d Cir. 1995) (discussing thefloor debate
of Title VIl and suggesting that the minimum employee reguirement was intended to protect small
businesses fromthe burdens of compliance and the costs of litigation associated with discrimi nation suits).

53. Wedo not intend to suggest that small busi ness should feel free to discriminate in a manner
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C. A Narrow Expansion of Extraterritorially Leads to the Unintended
Birth of Internationality

Between 1967 and 1984, theworld’ seconomiesseemingly beganto meld.
U.S. companies began to explore opportunities overseas, and foreign
enterprises began to invest in and merge with U.S. companies on American
soil. The economic redities of a global marketplace outpaced the initial
provincial intentionsof the ADEA. Beforetoolong, appellate court decisions
in cases such as Cleary v. United Sates Lines, Inc.>* and Thomas v. Brown
and Root, Inc.>® found the proscriptions of the ADEA did not extend to the
extraterritorial operations of U.S. businesses.®® Indeed, although courts had
faithfully applied the text of the ADEA, based upon clear statutory language
limiting the statute’ s reach to the domestic real m,*” such disciplined refusal to
expandthe ADEA without clear | egislative authorization did not go unnoticed.

Congress responded swiftly by holding hearings on the issue. Senator
CharlesE. Grassley, Chairman of the Subcommittee on Aging, Committee on
Labor and Human Resources, presided over the hearings on “age
discrimination and overseas Americans’ on September 23, 1983.® The
hearings with the Senator began by expressly referencing the court opinions
inClearyv. United States Lines, Inc.* and Zahourek v. Arthur Young & Co.,*
and indicating that the purpose of the hearing was to investigate whether
“further clarification of congressional intent would be helpful ininsuring the
protection of thousands of American workers.”®

prescribed by the ADEA from amoral or ethical standpoint. Smaller employers may indeed have alegal
obligation to comply with statestatutes and local ordinancesvery similar tothe ADEA. Rather, wesimply
mean that certain smaller business are not subject to the ADEA.

54. 728 F.2d 607 (3d Cir. 1984).

55. 745 F.2d 279 (4th Cir. 1984).

56. Id. at 281; Cleary, 728 F.2d at 610.

57. See Cleary v. United States Lines, Inc., 728 F.2d 607, 610 (3d Cir. 1984) (holding that the
ADEA does not apply to “Americans employed outside the United States by American employers’);
Thomas v. Brown & Root, Inc., 745 F.2d 279, 281 (4th Cir. 1984) (same); Zahourek v. Arthur Young &
Co., 750 F.2d 827, 828-29 (10th Cir. 1984) (same).

58. Age Discrimination and Overseas Americans, 1983: Hearing Before the Subcomm. on Aging
of the Senate Comm. on Labor and Human Res., 98th Cong. 1 (1983) [hereinafter Hearings Age
Discrimination and Over seas Americans|.

59. 728F.2d 607 (3d Cir. 1984).

60. 750 F.2d 827 (10th Cir. 1984).

61. Hearings Age Discrimination and Overseas Americans, supra note 58, at 2.
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Clarence Thomas, then the Chairman of the EEOC, testified that the
ADEA, asthenwritten, “[did] not apply to [Americansworking for American
companies abroad] for basically the same reasons set out by the court in
Cleary. ... Neither the ADEA nor itslegidlative history give any indication
that the statute should apply to acts outsidethis country’ sborders.”® Thomas
further testified:

It can be argued that the ADEA should be amended to provide extraterritorial
coverage to Americans working in foreign countries for American companies. Thisis
underscored by [T]itleVII’ sextraterritorial application and thelong-recognized fact that
the purposes and goal s of thetwo statutesare parallel, that is, to eliminate discrimination
in employment. The only way to make the two laws consisent and insure that other
individuals do not find themselves in Mr. Cleary’s situation in the future is to enact
legislation such as that proposed by Chairman Grassley to close the existing loophole.®

Congress subsequently amended the ADEA in 1984 to extend its
coverage to U.S. citizens employed in foreign countries by U.S. entities or
their subsidiaries.®* Thisamendment modified the definition of “employee’
toinclude “any individual whoisa citizen of the United States employed by
an employer in aworkplace in aforeign country.”® It dso added an entire
subsection under the section entitled “Prohibition of age discrimination.”®®
This added subsection states:

(h)  Practices of foreign corporations controlled by American employers; foreign
employers not controlled by American employers; factors determining control
(1) If an employer controls a corporation whose place of incorporation isin a
foreign country, any practice by such corporation prohibited under this section
shall be presumed to be such practice by such employer.
(2) Theprohibitions of this section shall not apply wherethe employer isaforeign
person not controlled by an American employer.
(3) For the purpose of this subsection the determination of whether an employer
controls a corporation shall be based upon the—

62. Id.at 3.

63. Id.

64. SeeS.Rep.No. 98-467, at 2 (1984), reprinted in 1984 U.SC.C.AN. 2974, 2975. The 1984
amendmentsal soadded anew defenseto ADEA liability in thecontext of enployingaU.S. citizen overseas
where compliance with the ADEA would cause the employing entity to vid ate the laws of the host nation.
See Older Americans Act Amendments of 1984, Pub. L. No. 98-459, § 802(b)(1), 98 Stat. 1767, 1792
(1984) (codified at 29 U.S.C. § 623(f)(1) (2000)). Additionally, the 1984 amendments increased from
$27,000 to $44,000 the annud private retirement benefit level necessary for abonafide executive or high
policymaking position to be exempt from ADEA coverage See id. § 802(c)(1), 98 Stat. 1767, 1792
(codified at 29 U.S.C. § 631(c)(1)).

65. Older Americans Act Amendments of 1984, § 802(a) (amending section 11(f) of the ADEA)
(codified at 29 U.S.C. § 630(f) (2000)).

66. 29 U.S.C. §623.
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(A) interrelation of operations,

(B) common management,

(C) centralized control of labor relations, and

(D) common ownership or financal control, of the employer and the
corporation.®”

Congress believed that these amendments were “carefully worded to
apply only to citizens of the United States who are working for U.S.
corporations or their subsidiaries[, and that it would] not apply to foreign
nationa sworking for such corporationsinaforeign workplaceand it [would)]
not apply to foreign companies which are not controlled by U.S. firms.”®
Accordingly, determining whether an employing entity (i.e., a “person” as
defined by 29 U.S.C. 8 630(a)) is an “employer” covered by the ADEA is
simple enough when the entity at issueis a domesti ¢ enterprise that empl oys
twenty or more employees in the United States.®® The 1984 amendments
ensure that the same determination is made when the employing entity has
fewer than twenty employees working in the United States but also employs
alarger complement of U.S. citizens on foreign soil either directly or through
asubsidiary.” By virtue of the 1984 amendments, the ADEA clearly applies
to these U.S. citizens working for U.S. employers or their subsidiaries on
foreign soil.”

Theresultisnot 0 clear, however, when attempting to determinewhether
the ADEA covers an employing entity that has fewer than twenty employees
working in the United States but that is owned or otherwise controlled by a
foreign entity that employs a larger complement of foreign individuals
working on foreign soil. The text of the ADEA does not expressly and
unambiguously declare whether such employing entities are subject to the
ADEA under this narrow circumstance. The colloquy between Senator
Grassley and Clarence Thomas at the Senate Subcommittee’ shearing onthese
amendments’ is prophetic of the dilemma at hand:

Senator Grasdey: | would like to ask you, though, if you have had an opportunity to
review the bill that we have drafted, whether or not you feel it is

67. Older Americans Act Amendments of 1984, § 802(b)(1) (codified at 29 U.S.C. § 623(h)(1-3)
(2000)).

68. S.Rep.No. 98-467, at 27-28 (1984), reprinted in 1984 U.S.C.C.A N. 2974, 3000-3011.

69. 29 U.S.C. §630(a), (b), and (f).

70. Older Americans Act Amendments of 1984, § 802(a) (amending section 11(f) of the ADEA)
(codified at 29 U.S.C. § 630(f) (2000)).

71. 1d.

72. Hearings Age Discrimination and Overseas Americans, supra note 58, at 4-5.
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suffident to close theloophole | suggest exists, and whether or not
you have some additional suggestionsin regard to it.

Clarence Thomas. Yes, Mr. Chairman, | have had an opportunity to look at it. Itis

rather brief. Although the [EEOC] has not taken a position on
whether or not there should be legislation in this area, if you have
legislation, it should definitely be specific asto which employersare
covered.
For example, right nowit isnot clear from your draft bill whether
or not the term “employee” aso includes employees of foreign
corporations. We think that any legislation would have to
definitely be specific and indicate under what circumstances we
areto become involved in the area of discriminatory termination
of older employees.

Senator Grasdey: Istheinference that our bill isnot specific enough?

Clarence Thomas. That isright.

Senator Grasdey: | appreciae that.”

Despite Thomas's advice to Senator Grasdey, Congress never clarified the
bill.

Twenty years have since passed, and during that time the
interconnectednessof the global marketplace hasincreased exponentially with
the end of the Cold War and the advent of technol ogies such as the Internet.
In1991, at least 2,000 U.S. companiesoperated 21,000 overseasofficesin121
countries.”* By 1998, an estimated 300,000 Americans worked abroad.”
More importantly, for purposes of the intergice in ADEA coverage being
explored here, foreign firms began looking to operate or otherwise invest in
businesseson American soil.”® Local political |eadersinthe nation’ srust belt
frequently trave to other countriesin effortsto attract foreign investments to
“create” jobs and increase the local tax base.”” Accordingly, an increasingly
global economy continues to put the text of the ADEA, and, indeed,
congressiond will, to the test.

73. Id.

74. Michael Starr, Who's the Boss? The Globalization of U.S Employment Law, 51 Bus. LAw.
635, 636 (1996) (citing 137 CoNG. Rec. H3934 (daily ed. June 5, 1991)).

75. Arylyn Tobias Ggjilan & Jennifer Tanaka, Cyberscope: Globetrotters’ Friend, NEWSWEEK,
June 22, 1998, at 8.

76. Foreign compani es have purchased American companies such as Columbia Pictures, Zenith,
Firestone, and Southland/7-Eleven. See After Japan: South Korea's Firms Are on a Buying Binge
Overseas. Will They Repeat the Mistakes or the Successes of the Japanese?, EconomisT, Oct. 5, 1996,
at 17, 18.

77. See, eg., Joyce Gannon, Plans for Luring Foreign Firms Aired, PITTSBURGH POST-GAZETTE,
Oct. 11, 2002, at C15 (reportingon local leaders tradeand investment summit where discussionsincluded
results of trade missions to Germany and the United Kingdom by Pittsburgh officials).
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Some commentatorssuggest that the Americaneconomy waslargely self-
contained when Congress enacted the ADEA in 1967—that is, foregn
companies rarely operated in the United States and American companies
rarely operated abroad.”® Assuming thisistrue, it isno wonder that the text
of the ADEA did not expressly address whether international workerswereto
be counted with U.S. workers for purposes of determining coverage.
Subsequent amendments to the ADEA have done some to clarify this murky
issue, yet, asthe Second Circuit’ sdecisionin Morelli v. Cedel makes evident,
definitive resolution remains either elusive or flawed.

IIl. INTERNATIONALIZATION OF THE ADEA IN MORELLI v. CEDEL

BeforeMorelli, al federal courtsthat addressed theissueuniformly held
that only domestic employees of a foreign employer were to be counted for
purposes of satisfyingthe ADEA and Title VII statutory minimums.”” Even
within the Second Circuit, the weight of authority “held that the foreign
employees of a foreign corporation [did] not count towards the gatutory
minimumrequired under the ADEA and Title V1. Instead, therelevant group
is the number of employees in the United States.”®® In one opinion, the
District Court for the Southern District of New Y ork explained: “Only those
employees. . . who work in the United States for twenty or more calendar
weeks per year are to be counted for purposes of determining whether the
enterpriseiscovered by the provisionsof the ADA, ADEA[,] and Title VI1.”#

District courts within the Second Circuit acknowledged there were “no
Title VII or ADEA case[s] where a court considered foreign employees
outside the United States to find that the employer met the statutory
minimum.”® In Rao v. Kenya Airways, Ltd.,** ajudgein the Southern District

78. Pietro S. Nivola, Having It All? Domestic Regulations and the Global Economy, BROOKINGS
Rev., Winter 1996, at 16, 18.

79. Minutillo v. Aqua Signd Corp., No. 96-3529C, 1997 WL 156495, at *2 (N.D. Ill. Mar. 31,
1997) (discussing Title VIl and the ADEA); Kimv. Dia Serv. Int'l, Inc., No. Civ. 96-3327 (DLC), 1997
WL 5902, at *3(S.D.N.Y . Jan. 8, 1997) (discussing the ADEA and TitleV1l); Robinsv. Max Mara, U.S.A.,
Inc., 914 F. Supp. 1006, 1009 (S.D.N.Y. 1996) (discussingthe ADA, ADEA, and Title VII); Rao v. Kenya
Airways, Ltd., No. 94 Civ. 6103 (CSH), 1995 WL 366305, at *2 (S.D.N.Y . June 20, 1996) (discussing Title
VII); Goyette v. DCA Adver., Inc., 830 F. Supp. 737, 745 (S.D.N.Y. 1993).

80. Kim, 1997 WL 5902, at *3.

81. Robins, 914 F. Supp. at 1009.

82. Morelliv. Cedel, No. Civ.96-2874 (MBM), 1997 WL 61499, at *2 (S.D.N.Y.). Thecourt notes
that the ADEA and Title V1l useidentical definitions of employerwith the exception of the ADEA requiring
a statutory minimum of twenty employees while Title V1 requires only fifteen. 1d. at *2 n.2.

83. No. 94 Civ. 6103 (CSH), 1995 WL 366305 (S.D.N.Y. June 20, 1996).
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of New Y ork specifically rejected thecounting of foreign workersto reachthe
statutory minimum under Title VI1.2* The Rao court determinedthat whilethe
definition of employee does not specify that only those workers found within
the United States are counted under the statute, Title VII does specifically
reject its application “*with respect to the foreign operations of an employer
that is a foreign person not controlled by an American Employer.’”® In
extendinglimited extraterritorial application of the ADEA, these courtsrelied
upon theforeign employer exemption expressly set forthinthe ADEA, which
states: “The prohibitions of [the ADEA] shall not apply where the employer
isaforeign person not controlled by an American Employer.”® If theforeign
operationsof aforeign corporationisnot considered an employer, the“foreign
employees of aforeign corporation are not considered employees. . .."%

A. An Unremarkable Case

Bland facts rarely garner much attention for a case and the facts of
Morelli are as straightforward and unexceptional as they come. In atime
when discrimination cases can make headlines for either magnitude or
salaciousness, this case has neither. On its facts, the case issimply a basic
workplace discrimination charge. Maybe it should be little shock that from
a case warranting o little notice comes an opinion with such implications.®

IdaMorelli was employed in the New Y ork branch office of defendant
Cedel Bank, S.AA.*¥ Cedel, an international securities trading company,®
maintained its principal place of business and the majority of its employees
in Luxembourg.®™ In addition to its main office, the firm operated satellite

84. Id.at*2.

85. Id. at *2 (quoting 42 U.S.C. § 2000e-1(c)(2) (2000)).

86. 29 U.S.C. §623(h)(2) (2000); see also 42 U.S.C. § 2000e-1(c)(2) (stating Title VIl does “ not
apply with respect to the foreign operations of an employer that is a foreign person not controlled by an
American employer”).

87. Rao, 1995 WL 366305, at *2; accord Minutillo v. Aqua Signa Corp. No. 96-3529, 1997 WL
156495, at *1 (N.D. Ill. Mar. 31, 1997) (“[F]oreign employees of [defendant] may not be counted for Title
VII [or ADEA] purposes.”).

88. Appdlant’sJoint Appendixat 107A,Morelli v. Cedel, 141 F.3d 39 (2d Cir. 1998) (No. 97-7277)
[hereinafter Joint Appendix].

89. Morelli v. Cedel, 141 F.3d 39, 41 (2d Cir. 1998).

90. Joint Appendix, supra note 88, at 113A.

91. Appellee’'sBrief at 2, Morelli v. Cedel, 141 F.3d 39 (2d Cir. 1998) (No. 97-7277).
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offices in London, Tokyo and Hong Kong,** as well as a mere eleven
employee officein New York.%

Hired in 1984, Morelli worked as an administrative assstant from the
time Cedel opened its New Y ork branch office until being discharged in
1994.°** Her discharge came less than one year after theinstillation of a new
head of the New Y ork office® Following Morelli’ sdeparture, Cedel had no
employeesover the age of forty in New York.*® Morelli wasfifty-five at the
time.*’

Shortly after her termination, Morelli filed a complaint with the New
York State Division of Human Rights (NYDHR) alleging violations of the
New Y ork Human Rights Act (NYHRA),” the ADEA, and the Employment
Retirement Income Security Act (ERISA).® After its investigation, the
NYDHR found no probable cause to believe Cedel had engaged in
discriminatory action and issued a determination order dismissing the
complaint.*® Having complied with the administrative prerequisites, Morelli
exercised her right to file suit in federal court and brought suit under the
NYHRA, ADEA, and ERISA.**

Cedel moved for dismissal of the ADEA claim on the basis of lack of
subject matter jurisdiction, contending that it employed only eleven workers
in its New York office® Cedel argued that it did not meet the ADEA’s

92. Id.

93. Id.; see also Affidavit of Percy P. Lopez, in Joint Appendix, supra note 87, a 71A.

94. Morelli, 141 F.3d at 41; see also Appellee's Brief at 3, Morelli (No. 97-7277).

95. Morelli, 141 F.3d at 41; see also Appellee's Brief at 3, Morelli (No. 97-7277).

96. Appelleg’'sBrief at 3, Morelli (No. 97-7277).

97. SeeMorelli, 141 F.3d at 40. The record includes specific acti ons taken by the defendant upon
termination. Those actions are not germane to the scope of thisarticle.

98. N.Y.ExEc.Law § 296 (Consol. 2003).

99. Morelliv. Cedel, No. Civ. 96-2874, 1997 WL 61499, *1 (S.D.N.Y. Feb. 13,1997). TheERISA
claimisnot asubject of this note.

100. DHR Determination and Order, in Joint Appendix, supra note 88, at 67A-68A.

101. Amended Complianceat 96 Civ. 2874, inid. at 42A-50A.

102. Morelli, 1997 WL 61499, at *2.



2004] MORELLI v. CEDEL: INTERNATIONALIZATION OF THE ADEA 523

definition of employer,'* that the ADEA did not apply to it, and, therefore,
that the complaint must be dismissed.'**

Morelli agreed that Cedel did not employ the required twenty employees
within the United States, but insisted that jurisdiction was still appropriate'®®
because Cedel employed hundreds of workers world-wide.'”® These
employees, the plaintiff argued, should be counted in reaching the statutory
minimum.*®” On this most basic issue formed the question: How does one
count to twenty under the ADEA?

B. Getting It Right: The Southern District of New York

To support her position before the United States District Court for the
Southern District of New York, Morelli cited Goyette v. DCA Advertising
Inc.® In Goyette, the same district court had found that Dentsu, Inc.,
Defendant DCA’s foreign corporate parent based in Japan, could be held
liable for its subsidiary’ s Title V11 violations even though the parent did not
employ the statutory minimum of fifteen employeesrequired by Title V11.*%
The Goyette court reasoned that although Denstu did not have any domestic
employees under a common law interpretation of the word, “that fact [was]
irrelevant giventhe nature of Dentsu’ s control over DCA’ sfiringpolicies,”**°

103. Id. Circuits are split on the question of whether the employee statutory minimum is a
jurisdictional prerequisite appropriate for a Fep. R. Civ. P. 12(b)(1) dismissd or a question of fact
appropriatefor summary judgment. See, e.g., Rogersv. Sugar Tree Prods,, Inc., 7 F.3d 577, 579 (7th Cir.
1993) (holding for federal subject matter jurisdiction to exist under ADEA, defendant must meet Act’s
definition of “employer,” i.e., defendant must employ twenty or more individuals); EEOC v. St. Frands
Xavier Parochial Sch., 117 F.3d 621, 623-24 (D.C. Cir. 1997). While the Second Circuit has not joi ned
the Seventh Circuit in holding that the requirement is jurisdictional, within the Second Circuit such a
distincti on appears to have little relevance. See Dresher v. Shatkin, 280 F.3d 201, 202 n.2 (2d Cir. 2002)
(affirming district court dismissal for lack of jurisdiction where employer did not have fifteen employees
asrequired by Title VII. Thecourt noted that although Second Circuit precedent did not treat the matter
asjurisdictional “no practical differenceresultsfrom that differenceintheory andterminology.”). E.g., Da
Silvav. Kinsho Int'l Corp., 229 F.3d 358 (2d Cir. 2000).

104. See Morelli, 1997 WL 61499, at *2.

105. Id.

106. Seeid.; see also Appellant’s Brief at 3, Mordli v. Cedel, 141 F.3d 39 (2d Cir. 1998) (No.
97-7277).

107. 1d.

108. Goyettev. DCA Adver., Inc., 830 F. Supp. 737 (S.D.N.Y. 1993).

109. Id. at 745; see also Morelli v. Cedel, No. Civ. 96-2874, 1997 WL 61499, at *2 (S.D.N.Y. Feb.
13,1997). Theterm“employer” isdefined under Title VI, § 2000e(b) as“aperson engaged in an industry
affecting commerce who hasfifteen or more employees for each working day in each of twenty or more
calendar weeks in the current or preceding calendar year . . .." 42 U.S.C. § 2000e(b) (2000).

110. Goyette, 830 F. Supp. at 745.
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and Dentsu’'s discriminatory policy, “which affected more than fifteen
employeesin the United States.”**

The Morelli district court acknowledged that although similarities
between Title VII and the ADEA™ sometimes permit analogizing the
interpretations of one statute to aid the interpretations of the other, Goyette
was not on point.** The key didtinction, thedistrict court noted, was that the
Goyette court did not count the foreign employees,™* as Morelli requested
here.** The court further pointed out that the “ plaintiff cites no Title VIl or
ADEA case where a court considered foreign employees outside the United
States to find that the employer met the statutory minimum.”**

The Morelli district court ultimately held that it is entirely inappropriate
to count foreign workers employed overseas—not only are they not
“employees’ protected under the statute, but also the ADEA does not apply
to foreign operations of foreign companies.**” The court reasoned that while
the last sentence of the definition of employee in § 630(f) does extend the
definition to include some workers overseas, it is expressly limited to
“citizen[s] of the United States.”**®

To substantiate its determination, the district court pointed out that prior
t01984, the ADEA did not protect American citizensemployed overseaseven
when working for a U.S. company.** “[C]ourts which have considered the
gquestion have uniformly held that the ADEA . . . [did] not apply
extraterritorialy.”*® It was only through an amendment to the ADEA

111. Id. (“Accordingly, because Dentsu’s policy affected morethan fifteen employeesin the United
States, we find that Dentsu employed fifteen employees within the meaning of Title VII.”) (emphasis
added).

112. “Thelanguage of Title VII, 42U.S.C. § 2000e(b) isidentical to the language inthe ADEA, 29
U.S.C. 8 630(b), with the only difference that the ADEA applies to employers with twenty or more
employees, and Title VI appliesto employerswith fifteen or more employees.” Morelli, 1997 WL 61499,
at*2n.2.

113. Id. at *2.

114. 1d.

115. Goyette unlikeMorelli, turned on apiercing the corporateveil approach holding that theparent
corporation wasliable due to theexcessive control over DCA’semployment policies. See Goyettev. DCA
Adver., Inc., 830 F. Supp 737, 744-45 (S.D.N.Y. 1993).

116. Morelli v. Cedel, No. Civ. 96-2874, 1997 WL 61499, at *2 (S.D.N.Y. Feb. 13, 1997) (citing
Kimv. Dia Serv. Int'l, Inc., No. Civ. 96-3327, 1997 WL 5902, at *3 (S.D.N.Y. Jan. 8, 1997) (discussing
the ADEA and Title VII); Robinsv. Max Mara, U.SA., 914 F. Supp. 1006 (S.D.N.Y. 1996) (discussing
the ADA, ADEA, and Title VII); Rao v. Kenya Airways, Ltd., No. Civ. 94-6103, 1995 WL 366305, at *2
(S.D.N.Y. June 20, 1996) (discussing Title VII)).

117. Morelli, 1997 WL 61499, at *3.

118. 1d. (citing 29 U.S.C. § 630(f) (2000)).

119. Id.

120. Wolf v. J.I. Case Co., 617 F. Supp. 858, 866 (E.D. Wis. 1985).
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designed to close a*“loophole” that enabled American companies to transfer
workers to subsidiaries overseas and then discriminate against them on the
basisof age'** that the statute was extended to protect U.S. citizens employed
by aU.S. company or aforeign company controlled by a domestic entity.*

The Morelli court reasoned that because the 1984 amendments
established that the ADEA does not apply to the foreign operations of a
foreign company, the foreign employees of those companies should not be
counted for jurisdictional purposes.”®* The court pointed to the new language
of § 623(h):

() If an employer controls a corporation whose place of incorporation isin aforeign
country, any practice by such corporation prohibited under thissection shall be presumed
to be such practice by such employer.

(2) The prohibitions of thissection shdl not apply where the employer isaforeign person
not controlled by an American employer.***

As the Morelli district court explained, even the Supreme Court
recognizedthat the very purpose of the 1984 amendment, which added thelast
sentence of the definition of employer, “was ‘to mak[€] provisions of the
[ADEA] apply to citizens of the United States employed in foreign countries
by U.S. corporationsor their subsidiaries.”’**> The Morelli court echoed the
Supreme Court’ s conclusion:

If [the definition of employee] did not include United States citizens employed abroad
until the 1984 amendment, and the 1984 amendment applied only to United States
citizens employed abroad, then, in the absence of any indication to the contrary in the
amendment, § 630(f) [the definition of employee] does not indude foreign citizens

121. As stated by the then EEOC Chairman Clarence Thomas in Senate hearings concerning the
purposeof the1984 amendment, “[t]heonly way to. . . insure that other individualsdo not find themselves
in Mr. Cleary’ s situation . . . is to enact legislation . . . to close the existing loophole.” Hearings Age
Discrimination and Over seas Americans, supra note 58, at 3; see also supra note 58 and accompanying
text. Chairman Thomaswasreferringto theplaintiff in Cleary v. United States Lines, Inc., 728 F.2d 607
(3d Cir. 1984). Cleary had been employed by a foreign subsidiary of the defendant at the time of his
termination and, as aresult of the extraterritorial limitations of the ADEA beforeits 1984 amendment, he
was not protected by the Act. Id. at 610.

122. Ralisv. RFE/RL, Inc., 770 F.2d 1121, 1124 (D.C. Cir. 1985) (rejecting the application of the
ADEA to plantiff's 1981 clam because “[t]he crystal clear language of the ADEA as it stood in 1981
admitsof no reasonabl e reading other than that given toit by thefederal district court and the Third Circuit
inCleary and by our own District Court inthecaseathand”); Hearings Age Discrimination and Overseas
Americans, supra note 58, at 3; see also Cleary, 728 F.2d at 607.

123. Morelli v. Cedel, No. Civ. 96-2874, 1997 WL 61499, at *4 (S.D.N.Y. Feb. 13, 1997).

124. 1d.; 29 U.S.C. § 623(h)(1)-(2) (2000).

125. Morelli, 1997 WL 61499, at *3 (quoting EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 259
(1991) (internal citation omitted)).



526 UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 65:507

employed abroad. Indeed, in the 1984 amendments Congress . . . could have included
foreign employees employed abroad. [But] [b]ecause foreign employees employed
abroad are not “ employees” withinthe ADEA’ sdefinition of “employee,” § 630(f), they
should not be counted as* employees” under § 630(b) to determine whether an employer
has the minimum number of employees.*?®

When considered with the amendment to § 623(h), the 1984 amendments
to 8§ 630(f), which expand the definition of employee to include those U.S.
citizens working abroad, “establish that the ADEA applies only to United
States citizens working abroad for United States companies or their foreign
subsidiaries, and not to United States citizens employed by foreign
companies.”*?” Thedistrict court reasoned that “[i]t makes no sense to count
as employees under § 630(b) foreign employees, who are not protected by the
ADEA, of foreign companies, which are not subject to the ADEA.”*?

“Thus,” thecourt summarized asit dismissed IdaMorelli’ SADEA claim,
“foreign employees employed outside the United States are not counted as
employeesto meet the statutory minimum under § 630(b) both because they
are not “employees’ protected by the statute and because the prohibitions of
the ADEA do not apply to a foreign company’s foreign operations.”** But
such aclear, consistent analysis was not destined to last long as the Second
Circuit Court of Appeds reviewed the lower court’s decision.

C. The Second Circuit Veers Off-Course

Likethedistrict court beforeit, the Second Circuit beganitsandysiswith
an acknowl edgment of theundisputed fact that Cedel was* aforeign employer
with fewer than 20 employees in its sole U.S. branch.”**°* However, the
similarities to the lower court’ s analysis ended as quickly as they began.

The court next turned to the portion of the ADEA that Congress addedin
1984. Asdiscussedin part 111A, Congress added 8 2(h)(2) in direct response
to the courts decisions that “the ADEA did not apply to ‘Americans
employed outsidetheUnited Statesby American employers.’”*** Throughthis
amendment, the statute now provides “[t]he prohibitions of this section shall

126. 1d.

127. Id. at *4.

128. Id.

129. Id.

130. Morelli v. Cedel, 141 F.3d 39, 41 (2d Cir. 1998).

131. Id. at 42 (citing Cleary v. United States Van Lines, Inc., 728 F.2d 607, 610 (3d Cir. 1984)).
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not apply where the employer is a foreign person not controlled by an
American employer.”**

The Second Circuit recognized and dismissed the idea that this new
subsection “might suggest that the ADEA . . . doesnot apply to the domestic
operations of foreign employers.”*** Instead, the court explained the “plain
language . . . is not necessarily decisive if it is inconsistent with Congress'
clearly expressed legislative purpose,”*** and tha the context of the 1984
amendment “reveals that Congress' purpose was not to exempt the domestic
workplacesof foreign employersfromthe ADEA’ sprohibition[s].”** Rather,
the court reasoned, the purpose of this provision “wasto limit the reach of an
extraterritorial amendment adopted as part of the same legislation.”**

The extraterritorial amendment referenced by the Second Circuit
contained three parts. Thefirst part modified the definition of employee™’ to
include “any individual who is acitizen of the United Statesemployed by an
employer in a workplace in a foreign country.”**® In other words, the
extraterritorial amendment provided ADEA coverageto Americans working
overseas for companies meeting the ADEA definition of employer. This
definitional amendment was, the court noted, coupled with an expansion of
the statute to impute liability on a U.S. parent corporation for the
discriminatory actions of a foreign subsidiary corporation it controls. This
second part of the amendment provided that “[i]f an employer controls a
corporation whose place of incorporationisin aforeign country, any practice
by such corporation prohibited under this section shall be presumed to be such
practice by such employer.”*** Finally, asthe Second Circuit points out, in
addition to expanding the scope of the statute inthefirs two partsto the 1984
extraterritorial amendment, Congress also limited the impact of the
amendmentsthrough a“foreign law exception.”**° Thisthird part was merely

132. 29U.S.C. 8623(h)(2) (2000). The subsectionwasoriginally codified at § 623(g), but therewas
already a subsection (g). The mistakewas corrected in 21986 amendment.

133. Morelli, 141 F.3d at 42.

134. 1d.

135. Id.

136. Id.

137. 1d. Section 11(f) of the ADEA is codified at 29 U.S.C. § 630(b) (2002).

138. 29 U.S.C. 8§ 630(f) (2000).

139. Id. § 623(h)(1).

140. Theexception, codifiedat 29 U.S.C. §623(f)(1),insul atesemployersfromliability for “ practices
involv[ing] an employee in aworkplacein aforeign country” where compliance with the ADEA “would
cause [the] employer, or a corporation contrdled by such employer, to violate thelaws of the country in
which such workplace islocated.” 29 U.S.C. § 623(f)(1) (2000). See Mahoneyv. RFE/RL, Inc., 47 F.3d
447 (D.C. Cir. 1995) (holding that dueto § 623(f)(1), defendant, Radio Free Europe, need nat comply with
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intended to “ conformthe ADEA’ sreach to ‘ the wel-egablished principle of
sovereignty, that no nation has the right to impose its labor standards on
another country.””*** Analyzing these three partstogether, the Second Circuit
rationalized that “[t]here is no evidence in the legislative history that these
amendments were intended to restrict the gpplication of the ADEA with
respect to domestic operations of foreign employers.”**

The Second Circuit further opined that the ADEA’s statutory cousins,
namey TitleVIlI andthe ADA, expressly limit their exclusionstothe” foreign
operations of an employer that is a foreign person not controlled by an
American employer.”*** As there is no legisative history for these
provisions*** evidencing Congress' sintentionto create any such differencein
scope between the ADEA and Title V11 or the ADA, “[i]t is not apparent why
the domestic operations of foreign companies should be subject to Title VI
and the ADA, but not to the ADEA.”*** Such an exemption, the Second
Circuit concluded, would undercut the very purpose of the ADEA to promote
the employment of older persons.**®

L eaving asidethefact that these provisions presumetheforeign company
isaready an“employer” for jurisdictional purposes, in other words, the court
concluded that because the plain language of the ADEA’ ssister statutes only
excluded the overseas operations of non-U.S. controlled foreign businesses,
the ADEA, which does not contain any similar language, should be read to
provide identical coverage.

The Second Circuit next turned to the question of whether overseas
employees can be counted in determining whether a foreign employer is
subject to the ADEA through the counting of overseas workers.’ After
concluding that, as originally drafted, the broad language in the definition of
“employee” does not apply to restrict the scope of coverage but merely

the ADEA and maintain employment for its American employees in Munich where compliance with the
ADEA would cause the violation of alawful collective bargaining agreement mandating retirement when
employees reach the age of sixty-five).

141. Morelli v. Cedel, 141 F.3d 39, 43 (2d Cir. 1998) (quoting S. Rep. No. 98-467, at 27 (1984),
reprinted in 1984 U.S.C.C.A.N. 2974, 3000).

142. 1d.

143. Id. (citing 42 U.S.C. §§ 2000e-1(c)(2), 12112(c)(2)(b) (2000)).

144. Both the ADA and Title VIl were amended as part of the Civil Rights Act of 1991. See Civil
Rights Act of 1991, Pub. L. No. 102-166, § 109(a), 105 Stat. 1077 (1991).

145. Morelli, 141 F.3d at 43.

146. 1d.

147. Id. at 44.
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provides a numerical minimum, the court analyzed the ADEA following the
1984 amendments.**®

In the Second Circuit’'s view, the 1984 amendment supplements the
definition of employee to include U.S. citizens employed overseas by an
employer.*® The court reasoned that “[t]his revision . . . does not establish
that the employees, wherever located, of a foreign corporation with a U.S.
branch are not ‘employees’ under the ADEA” because the statute does not
make a distinction between domestic and foreign employers.**® Further, the
court reasons, the 8 623(h)(2) exclusion of ADEA protections for an
individual workingoverseasfor an employer that isforeign and not controlled
by an American employer doesnot provide supportfor only counting domestic
employees; 8§ 623(h)(2) was only intended to limit liability with respect to
those foreign workers.*>* Consequently, “if Congress had wished to restrict
the definition of ‘ employee’ to exclude aforeign employer’ sforeign workers,
it certainly could have done so directly when it amended [the definition of
employee] in 1984.”*% |n essence, while Congresswas amending the ADEA
to provide protectionsfor Americans working overseas, Congress could also
have limited the definition of employee to specifically exclude a foreign
employer’ sworkers. But because Congressdid not, the court rationalized, the
1984 extraterritorial amendmentssupplement thedefinition of employer rather
than redrict it.

The court concluded that merely because the overseas employees of a
foreign employer are not protected by the ADEA does not mean that they
should not be counted.*®>® After dl, the court reasoned, the ADEA counts
employeesunder age forty even though they do not receive the protections of
the statute.™ So because neither the origina ADEA nor the 1984
extraterritorial amendmentsexcludethe counting of foreign workersemployed
overseas, the counting of those foreign workers must be permitted, making
Cedel an employer under the ADEA even though it employed only elevenin
its U.S. operations.

148. Id.
149. Id.
150. Id.
151. Id.
152. Id.
153. Id.
154. 1d. at 44-45.
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IV. ANATOMY OF THE SECOND CIRCUIT'S FLANKING MANEUVER

How did the Second Circuit find statutory authorization permitting a
broad interpretation of the coverage of the ADEA when every court that had
addressed similar issues merely found limitations? A careful reading of the
Second Circuit’s opinion in Morelli demonstrates the court’s unwillingness
to be faithful to congressional intent despite a stated intention to do so.
Students of the various theories of statutory construction will recognize that
the Second Circuit claimsto be ascribing to an intentionalist approach, yet it
employs a hodge-podge of approaches—mostly dynamic—to arrive a its
desired result. A result, in this instance, through which the Second Circuit
clearly supplantsitswill for that of Congress.

While most readers will be familiar with the basc canons of statutory
interpretation, a brief review of some of the major precepts is appropriate.
The purpose of this Article remains, however, not to propose a theory of
statutory interpretation or even to explore the many theories that exist.
Rather, we explicate the flaws in the Second Circuit’'s reasoning under the
model it claims to use in reaching its decision in Morelli. In andyzing the
court’ srationa e we do not decidewhat an employee isunder the ADEA. In
other words, we do not seek to determine, in the oft-used jurisprudential
example, what congtitutes a vehicle when applying a park ordinance
prohibiting the use of vehides,* but, rather, demonstratethat the statute—the
ADEA—was not even intended to apply to this park, i.e., foreign workers
employed by foreign businesses.

A. Three Interpretive Theories: An Analytical Framework for Statutory
Inter pretation

A statutegenerally isconsidered to be “thewritten will of the legislature
expressed according to the form necessary to constitute it a law of the state,
and rendered authentic by certain prescribed forms and solemnities.”**®

155. Asanintroduction to, or asa vehicle for, statutory interpretation and jurisprudential theories,
professorsand scholarsalike often utilize ahypothetical whereitisaskedif acity' s park ordinance banning
the use of vehicles in the park includes the use of bicycles, horses, or just motor-driven conveyances. Of
course, even withthe narrowest interpretation of vehicle, the Socrati c method tendstolead even thewariest
student to eventually ban electric wheelchairs and remote-controlled cars. See generally H.L.A. Hart,
Positivism and the Separation of Law and Morals, 71 HARv. L. Rev. 593, 607 (1958).

156. EARL T. CRAWFORD, THE CONSTRUCTION OF STATUTES 1 (Gaunt, Inc. 1999) (1940).
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Articlel, Section 7, Clause 2 of the United States Constitution, known as the
bicameralism and presentment clause, provides the forms and solemnities
necessary for the Congress to impose its will by enacting such statutes.**

The statutory will of Congress is neither self-enforcing nor self-
interpreting—our Constitutional Republic is comprised of three equal
branches of government expected to impose checks and balances on one
another. The judicial branch is to interpret congressional will,**® and the
executive branch is to enforce congressional will as interpreted by the
judiciary.

The evolution of the modern regulatory bureaucracy complicates the
delicate balance of power conceived by the founders and accentuates the
critical importance of statutory interpretation and application.”®® Tomaintain
the regulatory state, Congress enacts statutes with ever increasing frequency.
As this abundance of statutory law has grown, the law has become more
detailed in its prescriptions.*®® Too often, Congress directsitswill, not to the
citizenry, but an executive bureaucracy,'®* which by desgn was intended to
apply the law, not create it.

Indeed, “the legitimacy and operation” of congressional will sometimes
rest with the department, agency, bureau, commission, or official whosejob
it isto enforce the statute.*> These executive branch delegates, or regulatory
communities, have been given considerable deferencein their interpretations
of the statutes they are charged with enforcing.'® Yet oftentimes they are

157. “Every Bill which shall have passed the House of Representativesand the Senate, shall, before
it becomes a Law, be presented to the Presdent of the United States; If he approve heshall signit...."
U.S.Consrt. art. |, 8 7, cl. 2; seealso INSv. Chadha, 462 U.S. 919, 944-45 (1983).

158. Marbury v. Madison, 5 U.S. 137, 177 (1803) (It is emphatically the province and duty of the
judicial department to say what thelaw is. Those who apply the rule to particular cases must of necessity
expound and interpret that rule.”).

159. For ageneral discussion on thistopic, see WiLLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY
INTERPRETATION 2 (1994).

160. Onecommentator hasopined that “[b]y degrees, . . . our extensive level of social ambition leads
usto avey complex set of legal rules, . . . which only lavyers can understand and navigate, and then at
very stiff fees” RICHARD A. EPSTEIN, SIMPLE RULES FOR A CoMPLEX WORLD Xi (1995).

161. Just such an exampleisfound within thetax codewhich empowersthe Secretary of the Treasury
Department to “prescribe all needful rules and regulations for the enforcement of the [Code]” 1.R.C.
§ 7805(a) (2003).

162. ESKRIDGE, JR., supra note 159, at 2.

163. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984) (holding, in
part, that executive branch regulations should be granted substantial deference when not contrary to the
statutory scheme). In reviewing the Environmental Protection Agency’s (EPA) interpretation of the Clear
Air Act, the U.S. Supreme Court held that, as a threshold mater, courts must give effect to the
unambiguously expressed intent of Congress, but that if a statute does not unambiguously express
Congress's intent then such courts must give deference to an agency’'s permissible congruction of the
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unaccountableto the citizenry and operate unchecked, executing personal or
institutional interpretations of a given statute upon members of the public
without the resources or staminato resist.

Accordingly, the judiciary must increase its vigilance in conducting
statutory interpretations™ to prevent further erosion of congressional will by
the executive branch. Of course the judiciary must also be disciplined so as
not to supplant itsown will for that of thelegislature. AsAlexander Hamilton
admonished in Federalist No. 78, “[t]he courts must declare the sense of the
law; andif they should be disposed to exercise WIL L instead of JUDGMENT,
the consequence would equally be the substitution of their pleasure to that of
the legidative body.” %

Academics and jurists who ascribe to the school of “dynamic statutory
construction” refuseto heed Hamilton’ sadmonishment. Thiscrowd eschews
“origina intent” and “plain meaning” approachesto statutory construction,
and describes the underlying precepts of such intentionalist approaches as a
“dubious description of practical reality, and a dreary aspiration for our
polity.”*®

Dynamic theories of statutory interpretation adhere to the belief that one
cannot interpret the meaning of a statute as not fixed until it is applied to
concrete circumstances and that the meaning is neither uncommon nor
illegitimatefor themeaning of aprovisionto changeover time.**” By contrast,
the intentionalist approaches emphasize legisative intent as the goal of
statutory interpretation. Accordingly, the executive and judicial branches, as
well asthecitizenry, should apply legislative directivesin amanner consistent

statute that it enforces. 1d. at 844.

164. For abrief discusson of the U.S Supreme Court’ sinvolvement in statutory construction vis-a
vis congtitutional interpretati on, see EsKRIDGE, JR., supra note 159, at 2.

165. THEFEDERALIST No. 78, at 103 (Alexander Hamilton) (Tudor Publ’g Co. 1937). Ironicdly, the
meaning of thispassage, beyond the plain wordsof thetext, is subject to somedebate. Eskridge, Frickey,
and Garrett suggest that Hamilton’s “warning was sounded in connection with [his] discussion of judicial
review and not of statutory interpretation.” WiLLiIAM N. ESKRIDGE, JR. ET AL., LEGISLATIVE AND
STATUTORY INTERPRETATION 232 n.37 (2000) [hereinafter ESKRIDGE, JR., INTERPRETATION]. Y et these
commentators appear to ignore the directly preceding sentences of Federalist No. 78, which state: “It can
be of no weght to say that the courts, on the pretense of arepugnancy, may substitute their own pleasure
tothe constitutional intentionsof thelegislature. Thismight aswell happenin thecase of two contradictory
statutes; or it might as well happen in every adjudication upon any single statute.” FeDERALIST No. 78,
supra, at 103.

166. ESKRIDGE, JR., supra note 159, at 9.

167. Id.
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with the legislature’s expectations and intent when enacting a particular
statute.*®®

Thethird groupingof interpretativetheories, known astextualist theories,
seek to apply the“ plain meaning” of statutory text either asthe best evidence
of legidative intent or asthe only authoritative basis for interpretation. One
version of textualism, known asthe “ new textualism,” hasbeen ascribed to by
Justice Scaliain several of hisjudicial opinionsand inthe Tanner Lecturesat
Princeton University.*® The new textualism “holds that the only object of
statutory interpretation is to determine the meaning of the text and that the
only legitimate sources for this inquiry are text-based or text-linked
sources.”*"® According to Justice Scalia, this method is most consistent with
the rule of law and the separation of judicial and legislative powers.*"*

Courts often times use an amalgamation of i nterpretive theories. For its
part, the United States Supreme Court almostinvariably purportsto begin any
interpretive process with the statutory text.’”> The Justices have employed
varyinginterpretiveanal yses, however, rangingfromtext-oriented approaches
to approaches willing to subsume the statutory text, and, at times, to ignoreiit
infurtherance of aresults-oriented approach.” Sometimesthe statutory text
is the beginning and the end of the interpretive process; at other timesit is
merely the beginning of the process; and still at other times, the text issimply
not part of the process.

InMorelli, the Second Circuitignored the statutory text of the ADEA and
employed a dynamic interpretive methodology—under the intelectually
dishonest guise of an intentionalist approach—to conclude that the
congressional purpose of protecting older employees from discrimination

168. ESKRIDGE, JR., INTERPRETATION, supra note 165, at 214 n.7.

169. SeeLectureby Antonin Scalia, Common-Law CourtsinaCivil-Law System: The Roleof U.S.
Federal Courts in Interpreting the Conditution and Laws (Mar. 8-9, 1995), available at
http://www tannerl ectures.utah.edu/l ectures/scalia97.pdf (last visited Jan. 17, 2004), in ANTONIN SCALIA,
A MATTER OF INTERPRETATION: FEDERAL COURTSAND THE LAW (Amy Gutmaned., 1997); seealso Bank
One Chicago v. Midwest Bank & Trust Co., 516 U.S. 264, 279 (1996) (Scalia, J., concurring, in part);
Chisom v. Toemer, 501 U.S. 380, 404 (1991) (Scalia, J., dissenting); Green v. Bock Laundry Mach. Co.,
490U.S. 504, 527 (1989) (Scalia, J., concurring in thejudgment). Seegenerally William Eskridge, Jr., The
New Textualism, 37 UCLA L. Rev. 621 (1990).

170. ESKRIDGE, JR., INTERPRETATION, Supra note 165, at 228.

171. Id. at 229.

172. CHRISTIAN E. MAMMEN, USING LEGISLATIVE HISTORY IN AMERICAN STATUTORY
INTERPRETATION 10 n.6 (2002).

173. For example, in Holder v. Hall, 512 U.S. 874, 882-83 (1994), Justice Kennedy ignoresthe text
of the Voting Rights Act of 1965, in a challenge to a rurd Georgia county’s single-member county
commission as volatile of the Fourteenth and Fifteenth Amendments, and instead relies on legislative
history as contralling the rule of decision.
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would be furthered if the will of Congress, as expressed clearly in the text of
the statute, were ignored.

B. The Second Circuit’s Strained Reasoning

The Second Circuit’s plain language analysis as applied in Morelli is
flawed. “A fundamental canon of statutory construction is that, unless
otherwise defined, words will be interpreted as taking their ordinary,
contemporary, common meaning.”*”* Consequently, the 1984 amendments,
particularly 8 4(h)(2)—which specifies that the “prohibitions of this section
shall not apply where the employer is aforeign person not controlled by an
American employer”*>—should be given its plain language meaning; all
foreign firms are exempt from the ADEA unless controlled by an American
corporation. Even the Second Circuit in Morelli acknowledges that “[a]n
absolutely literal reading of 84(h)(2) might suggest that the ADEA &l so does
not apply to the domestic operations of foreign employers.”*”® In stating so,
the Second Circuit implicitly admits that the text of the ADEA is clear
enough, yet reaches for the legidlative history not to clarify, but to
obfuscate.”

The Second Circuit chose to ignore the express will of Congress and
offered the excuse that statutory language is * not necessarily decisiveif itis
inconsistent with Congress' clearly expressed legislative purpose”'™® The
Second Circuit contends that the purpose of § 4(h)(2) was not to create an
exemption for foreign employers within the United States, but to limit the
reach of the concurrent extraterritorial expansion. Thereissome caselaw to
support this position.'™

174. Perinv. United States, 444 U.S. 37, 42 (1979).

175. 29 U.S.C. § 623(h)(2) (2002).

176. Morelli v. Cedel, 141 F.3d 39, 42 (2d Cir. 1998).

177. See MAMMEN, supra note 172, at 31-32 (“In general, before the Court will cite legislative
history, it must have determined that the statutory text, interpreted on its own, meets a threshold level of
uncertainty. Typically, this uncertainty takes the form of ambiguity or absurdity.”).

178. Morelli, 141 F.2d at 42.

179. See Goyette v. DCA Adver., Inc., 830 F. Supp. 737, 745 (S.D.N.Y 1993); EEOC v. Kloster
Cruise Ltd., 888 F. Supp 147, 149-51 (S.D. Fla. 1991) (rejecting defendant clams to the contrary and
holding that § 4(h)(2) does not provide for the whoesale exclusion of foreign companies from ADEA
compliance); Helm v. S. African Airways, No. Civ. 84-5404 (MJL), 1987 WL 13195, at *7 (S.D.N.Y.
June 25, 1987) (“We find nothing in the ADEA or its legislative history to indicate that the 1984
amendments were intended to exclude American citizens working within the United States from
coverage.”).
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However, the so-called “clearly expressed legislative purpose”
propounded by the Second Circuit does not support a conclusion that
Congress intended the ADEA to require the counting of foreign workers
employed overseas by foreign-controlled businesses. The House Report
concerning the 1984 amendment clearly proclaims that “the amendment is
carefully worded to apply only to citizens of the United States who are
workingfor U.S. corporationsor their subsidiaries.”*® Y et the Second Circuit
relies on this “carefully worded” text to reach the negative inference that
because Congress did not choose to exclude a foreign employer’s foreign
workers, it isappropriate to count them to reachthe statutory minimum.*®* By
that rational, the ADEA mandated the counting of foreign workerseven before
the statute was amended, a conclusion in conflict with the decisions of every
court that had addressed the matter before the Second Circuit did so in
Morelli.'®?

One circuit court has determined that when analyzing aremedial statute
such as the ADEA, “[a] procedural requirement of the Act, of doubtful
meaning in a given case, should not be interpreted to deny an employee a
claimfor relief unlessto do so would clearly further some substantial goal of
the Act.”*®® The statutory minimum, however, whichis designed to protect
small employers,isfar fromamere procedural requirement. Thefloor debate
over the ADEA’ sanalogousstatute, Title V11, asdescribed in Tomkav. Seiler
Corp.,”® indicates that the costs associated with defending against
discrimination claims was afactor in the decision to implement a minimum
employee requirement.’®* Of course, this rationale further suggests that
Congress might not have intended the Act to govern foreign employers
operating small domestic offices.

TheSecondCircuit’ sholding, takentoitslogical conclusion, couldeasily
result in the ADEA’s application to a foreign company with just one U.S.
employee and nineteen world-wide employees. Certainly, such a situation

180. H.R. Rer. No. 98-1037, at 28 (1984).

181. See Morelli, 141 F.3d at 44.

182. “Accordingly, in determining whether Cedel satisfies the ADEA’s 20-employee threshold,
employees cannot be ignored merely because they work overseas.” Mordli v. Cedd, 141 F.3d 39, 45 (2d
Cir. 1998). “Wedo not follow the district courts that have concluded—without apparent exception—that
only the domestic employees of aforeign employer are counted . . . .” 1d. at 45n.1.

183. Mosesv. Falstaff Brewing Corp., 525 F.2d 92, 94 (8th Cir. 1975) (citations omitted).

184. Tonikav. Seiler Corp., 66 F.3d 1295, 1314 (2d Cir. 1995).

185. Id. (citing 110 ConG. REc. S. 13,092 (1964) (statement of Sen. Cotton); 110 ConG. REC. S.
13,088 (1964) (statement of Sen. Humphrey); 110 ConG. Rec. S. 13,092-93 (1964) (statement of Sen.
Morse)).
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would create precisely the burden Congress had intended to avoid by
establishing atwenty employee jurisdictional minimum.

C. Equal Sandards or Unequal Burdens?

Inadditiontoprotectingsmall businessesfromthe* costs’ of compliance,
“Congressbased itstwenty-employee minimum on ‘ thepractical consideration
that alarger employer with morevaried jobs could more constructivel y utilize
an older worker’sskills.’”*# When aforeign employer hasfewer than twenty
employees working within the United States, there is no variety of jobs in
which the employer can utilize the employee’ s skills. In the example of the
not unlikely outgrowth of the Second Circuit’ sMorelli holding raised above,
where there exists only one worker employed domestically, in order to
“utilize” the employee’s skills the employer will be forced to transfer the
individual overseas. Thisisproblematic. SKkills, language, abilities, and the
like do not necessarily translate to cross-border employment, yet liability
remains.

Furthermore, enforcement of the ADEA against the foreign firm with a
very small domestic office is likely to result in greater harm to the domestic
employee than if the ADEA did not provide protections at al. Foreign
employers will know that their overseas operations are expressly excluded
from coverage under the Act. Asaresult, the foreign employer can transfer
its domestic employees to an overseas office merely for the pretext of
termination or other discriminatory practice. The American citizen whocould
have been let go within the United States and possibly sought a remedy
through state anti-discrimination laws which usually have sgnificantly lower
statutory minimums will be discriminated upon, terminated, and stranded in
aforeign country without remedy.

The 1984 amendment closed the loophole in the ADEA that enabled
domesticfirmsto engageinthispractice. Mattersof international comity will,
however, alwaysrestrict Congressfrom closing thel oophol e enabling foreign
employers to engage in this shell-game. Congress certainly could not have
intended to provide an end-run around compliance with the ADEA, but the
Morelli court’s holding does just that and in a manner bound to realize even
greater harm to the very citizensthe statute was intended to protect.

186. Palmer v. Ark. Council on Econ. Educ., 154 F.3d 892, 897 (8th Cir. 1998) (quoting Kelly v.
Wauconda Park Dist., 801 F.2d 269, 272 n.3 (7th Cir. 1986), cert. denied, 480 U.S. 940 (1987)).
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D. The Role of the EEOC

In Morelli, the Second Circuit Court of Appeals noted that the EEOC
guidelineswerepersuasiveintheir determinationthat the ADEA appliestothe
domestic operations of foreign firms.'*” “It is wdl-established that the
interpretation of a statute by the agency charged with its enforcement is
entitled to great deference.”*®® As noted by the Second Circuit in Yerdon v.
Henry,'® however, the EEOC does not necessarily have deferential authority
toissuerulesor regulations.* “Thus, the weight accorded aparticular EEOC
guideline or interpretation . . . depends upon the ‘thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it power to persuade,
if lacking power to control.’”***

Courtshave not always been persuaded by the guidelines promul gated by
the EEOC. In Cleary v. United Sates Lines, Inc.,*** the Third Circuit Court
of Appedsrejected the plaintiff’s argument that the court should defer to the
EEOC sinterpretation of the ADEA merely under thegeneral ruleof deferring
to the interpretation of the agency charged with enforcement of a statute.'*®
Instead, the Third Circuit determined that the question of whether or not the
ADEA applied extraterritorially “is a matter of pure statutory construction,
and agency expertise is not controlling.”*** Nevertheless, even giving due
regard to the EEOC’s guidelines, the Commission’s interpretation lacks
significant support earning little, if any, weight.

In determining that the ADEA governs the actions of a foreign firm
operating in the United States, the EEOC merely asserts that the employer is
“subject to the Act” because “a foreign employer enjoys the benefits and

187. See Morelli v. Cedel, 141 F.3d 39, 44 (2d Cir. 1998).

188. Wolf v. J.I. Case Co., 617 F. Supp. 858, 866 (E.D. Wis. 1985) (citing Y ouakim v. Miller, 425
U.S. 231, 235 (1976)); Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984)
(holding, in part, that executive branch regulations should be granted substantial deference when not
contrary to the statutory scheme).

189. Yerdon v. Henry, 91 F.3d 370 (2d Cir. 1996) (analyzing the weight that should be given to
EEOC guidelines and interpretations of Title VII).

190. Id. at 376 (citations omitted).

191. Id. (quoting Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 142 (1976)); see also EEOC v. Arabian
Am. QOil Co, 499 U.S 244, 287 (1991) (applying the Gilbert standard and reecting the EEOC's
interpretation that Title VII applies extraterritorially because in part, the interpretation contradicted the
statute's plain language).

192. 728 F.2d 607 (3d Cir. 1984); see supra note 121 for discussion of Cleary.

193. Cleary, 728 F.2d at 610 n.6.

194. 1d.



538 UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 65:507

protections of United States Law when employing individuals in the United
States.”*®® This conclusion completely lacks any analysis. The guidelines
acknowledge the 1984 amendment to § 4(h), which specifies “[t]he
prohibitions of this section shall not apply where the employer is a foreign
person not controlled by an American employer,”*® but they address the
apparent plainlanguage which suggeststhat the statute doesnot extend to any
foreign firm unless that firmis controlled by an American company. While
it is generally true that compliance with domestic laws merely constitutes a
cost of conducting business within the United States, Congress' s selection of
this specific language certainly must be provided greater weight than an
unsubstantiated conclusion by aself interested bureaucracy seekingto expand
its reach.

“[TThedoctrineof express o unisest exclusio alteriusinstructsthat where
alaw expressly describes a particular situation to which it shall apply, what
was omitted or excluded wasintended to be omitted or excluded.”*®” Asthe
Supreme Court recognized, “[t]he expressed purpose” of the 1984 ADEA
amendments “was to ‘make provisions of the Act apply to citizens of the
United States employed in foreign countries by U.S. corporations or their
subsidiaries.’”**® Even the EEOC acknowl edgesthat “ Congress anended the
ADEA becauseit wanted to ensure that the citizens of the United States who
are employed overseas by American Firms or ther subsidiaries enjoy similar
protections as citizens and aliens employed in the United States.”**® Clearly
an amendment which was enacted to address a specific issue and drafted in
specificlanguage shoul d not be subj ect to expansion throughtheinterpretation
of amere governmental agency andin contravention of the canonsof statutory
interpretation.

195. EEOC Policy Guidance,—915.039, Empl. Prac. Guide(CCH) 15183 (Mar. 3,1989) [hereinafter
EEOC Pdlicy Guidance].

196. Id. (citing 29 U.S.C. § 623(h)(2) (2000)).

197. Reyes-Gaonav. N.C. Growers Ass'n, Inc., 250 F.3d 861, 865 (4th Cir. 2001) (rejecting the
EEOC's contention that the 1984 Amendment provided ADEA coverage for foreign nationals who apply
in foreign countries for jobsin the United States).

198. EEOC v. Arabian Am. Gil, Co., 499 U.S. 244, 259 (1991) (quoting S. Rep. No. 98-467
reprinted in 1984 U.S.C.C.A.N. 2974, 2975).

199. EEOC Policy Guidance, supra note 195.
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E. The Second Circuit’ s Decision: Fixing a*“ Black Hole” or Falling Down
the “ Rabbit Hole” ?

Historically, Congress has been quick to disagree with judicia
interpretationsof theADEA and TitleV I, responding promptly with statutory
amendments whenever it thought the judiciary misread its intentions.
Although Congress has viewed its amendments as an effort “to restore the
original congressional intent.”*® courts have refused to apply these
“clarifications’ retroactively,”* and instead haveregarded them as expanding
the scope of the statute’s protections.”® Regardless of whether the
amendments enlarge the scope of the ADEA or simply clarify and restateits
existing scope, the histories of the 1984 and 1990 ADEA amendments, aswel |
asthe 1991 amendment to TitleV11, show acongressional responseto specific
judicial holdings it deemed distasteful.

As discussed in section I11A, the 1984 passage of the Older Americans
Protection Act®® was a direct response to the Third Circuit’s holding in
Clearythat that the ADEA did not confer protectionsfor American employees
working overseas for American companies?® Similarly, after the Supreme
Court held that Title VII did not operate extraterritorially to protect U.S.
citizens working abroad for American employers in Equal Employment
Opportunity Commission v. Arabian American Oil Co.,** “Congress almost
immedi ately responded to the Supreme Court’ sdecision”*°® by amendingboth
Title VIl and the ADA*” with language similar to the extraterritorial
provisions of the ADEA >

Thishistory of |egislative activismdemonstratesthat Congressisanxious
to prevent American employees from falling into a “black hole” of non-

200. Older Workers Benefit Pratection Act, Pub. L. No. 101-433, § 101, 104 Sta. 978 (1990)
(codified in 29 U.S.C. §8§ 621-626 (2000)).

201. See Wolf v. J.I. Case Co., 617 F. Supp. 858, 865 (E.D. Wis. 1985).

202. Seeid.

203. Older Workers Benefit Protection Act, §§ 101-105, 104 Stat. 978-983 (1990).

204. Hearings: Age Discrimination and Overseas Americans, supranote 58, at 2 (satement of Sen.
Grassley).

205. EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 258 (1991).

206. Melody Kubo, Extraterritorial Application of the Americans with Disabilities Act, 2 ASIAN-
Pac.L.& PoL’y J. 259, 274 (2001).

207. Protection of Extraterritorial Employment Amendments, Civil Rights Act of 1991, Pub. L. No.
102-166, § 109, 105 Stat. 1071 (1991) (codified at 42 U.S.C. §8§ 12111(4), 12112(c) (2000) (ADA) and
42 U.S.C. § 2000e-1(c) (2000) (Title VI11)).

208. Kubo, supra note 206, at 274.
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coverage and will act whenever it becomes necessary to clarify itstrueintent.
This process is how the framers intended the divided branches of our
Congtitutional Republic to operate, and Congress's reticencein this instance
doesnot justify thejudiciary’ slegidlation-making actions, as seenin Morelli.

The unstated motive underlying results-oriented decisions like Morelli
appear to be the inclusion of putative employment discrimination victims
within the protections of the various federal employment discrimination
statutes—that is, preventing them from falling into the “black hole” of non-
coverage. But theresultis more akin to Alice' sjourney down the rabbit hole
with a “Queen of Hearts” judiciary, rather than the politically accountable
legidlative process.

Initszeal to cast asafety net over thisperceived deficiency of the ADEA,
the Morelli court ignored thefact that one of the causes of action asserted by
Ms. Morelli was a daim that Cedel violated the New York Human Rights
Act.?® Most employing entitiesin the United States will, to a certain degree,
find themselves subject to one or more of the various state or local
employment discrimination statutes and ordinances. Calls for protecting
putative victims of invidious employment discrimination employed by small
domestic outposts of foreign employersdo not go unheeded in the absence of
ADEA coverage; all but the smallest of employing entities are covered by
state statutes and local ordinances oftentimes paralleling the protections of
their federal counterparts.

Rather than allow the genius of our federal systemto operate asintended,
courts, such astheMorelli court, ignorethe plain text of the applicabl e statute
and contort well-reasoned principles of statutory construction to prevent a
result perceived by it as distasteful. In doing so, such courts usurpthe role of
Congressand create more problemsthanthey solve—all thereason why such
decisions are best left to Congress.

V. CONCLUSION

The Second Circuit’ swell-intentioned, a beit flawed, decisionin Morelli
posesbroad implicationsfor the global enforcement of American employment
discrimination laws. Indeed, every significant shift in the application of the
ADA, the ADEA, or Title VII potentially herdd a change in the collective
jurisprudence of all three statutes?® In that regard, Morelli has and will

209. Joint Appendix, supra note 88, at 29A, 36A.
210. Thisisasafeassumption, given the similarities between thethree statutes. See, e.g., Robinson
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continue to serve as a springboard for the continued internationalization of
Americanemployment discrimination statutes.®** Asadirect consequence, the
overseas operations of foreign enterprises may become subjected to the
investigative reach of the EEOC, and furthermore, these foreign enterprises
arelikely to berductant toinvest in Americaand to employ our workershere
at home—partly because the Second Circuit supplanted its will for that of
Congress.

Morelli’ sinternationalization of the ADEA not only subjectsto possble
liability alarger subset of employing entitiesthan Congresstrulyintended, but
this decision also provides the EEOC with a platform to extend its
investigative tentacles around a larger subset of small businesses otherwise
too small to beconsidered “employers’ but for their foreign-controlled parent
enterprisesand theforeign workers employed on foreignsoil. It isreasonable
to presume, for instance, that Morelli may actually alow the EEOC’s New
York District Office to issue administrative subpoenas to executives of a
European or Asian entity that owns or controls a small domestic subsidiary
and that a federal judge in the Southern District of New York will enforce
them. Suddenly, the EEOC may become the world's “equal employment
opportunity” enforcer, regardless of whether or not the world—or
Congress—wantsiit to be.

The EEOC, never in need of areason to extend itself, will likely exploit
decisionslike Morelli to further advanceits self-expanding mission on to the
global stage despite the dearth of statutory authority to do s0.** With an

V. OverseasMilitary Sales Corp., 21 F.3d 502, 507 (2d Cir. 1994) (“Itiswell-established that ADEA claims
are analyzed in the same manner as areclaimsunder Title VIL.”); Marsili v. Arlington HeightsFireDep't,
990 F. Supp. 578,581 n.2 (N.D. Ill. 1998) (“ The ADA, the ADEA, and Title VII use the same definition
of ‘employer.’”); seealso Mosesv. Fastaff Brewing Corp., 525 F.2d 92, 94 (8th Cir. 1975) (“ Thesimilarity
between Title VII of the Civil Rights Act and the Age Discrimination Act should also be recognized.”)
(citations omitted).

211. See Kang v. U. Lim Am., Inc., 296 F.3d 810 (9th Cir. 2003). In this recent case, the Ninth
Circuit Court of Appeals rdied upon Morelli v. Cedel to hold that the overseasworkers employed by the
foreign subsidiary of asmall Americancompany could be counted to reach the statut ory minimum for Title
VII. Id. at 816. Kang presents the paradigmatic case for the risksinherent in liberal interpretations of the
anti-discrimination statutes. Rather than finding authority soldy in the text of Title VI, the court in Kang
relied upon the Second Circuit's decision in Morelli to hold that Title V1l should be expanded to count
overseas workers. |d. (discussing the Second Circuit’s holding that overseas workers should be counted
athough not covered by theADEA, the Ninth Circuit stated: “TheMorelli court o concluded due, in part,
tothepoliciesbehind limiting Title VII coverage. ..."). Of course, in Morelli, the Second Circuit, without
express authority in the language of the ADEA, relied upon the language and amendments of TitleVII to
hold that the ADEA hasasimilar overseascoverageas Title VII. SeeMorelli v. Cedel, 141 F.3d 39, 42-45
(2d Cir. 1998).

212. While the EEOC was created by the Civil Rights Act of 1964, Pub. L. No. 88-352, § 704, 78
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inherent need to validate its own existence,*** the EEOC hasjustified budget
requests—and its own existence—by touting its enforcement efforts?* i.e.,
through itslitigation statistics™® and the pressrelease“ bully pulpit.”?*® These

Stat. 258 (1964), the Commission wasnot originally empowered to enforcethelaw. Rather, the EEOC was
limited to merely investigating claims of discrimination and seeking conciliation between the parties. 1d.
§ 706. It was not until 1972 and the Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261,
§ 4(a), 86 Stat. 104 (1972) (codified at 42 U.S.C. § 2000e-4 (2000)), that the EEOC was granted the
authority to enforce the anti-discrimination laws which had been passed in the previous decade. During
thisperiodinthe EEOC' shistory, between the grantsof investigatory power and enforcement power, it was
often described as a “toothless tiger” by civil rights groups. EEOC, THE STORY OF THE UNITED STATES
EQuAL EMPLOYMENT OPPORTUNITY COMMISSION: ENSURING THE PROMISE OF OPPORTUNITY FOR 35
YEARS 5 (2000) [hereinafter EEOC: ENSURING THE PROMISE].

213. Trumpeting its sdf-proclaimed achievements through such matters as headline-grabbing
settlement amounts, the EEOC |eaves the di stinct impression that success can only be measured by cases
won and settlements obtained—the exact opposite of how rational people typically assessthe successful
implementation of a remedial measure—that is, by determining whether the remedial measure has truly
caused a decrease in the frequency of the problem the remedial measure was designed to
remediate—invidiousdiscrimination here. Y et the EEOC’ sself-promoting scorecard seemstosuggest that
such invidious di scrimination has gotten worse, not better, since 1964, despite amuch moreinclusive and
diverse American workforce today than in theinfancy of thecivil rights movement.

214. Thistypeof inherent conflictisnot newin the arenaof federal law enforcement. Thelate1980s
and 1990s witnessed amassive campaign to overhaul the Internal Revenue Service and curb the abusesin
an agency empowered with concurrent authority to bothinvegigateand prosecutethetax laws. See Steven
Komarow, IRS Announces Punishments, Reprimandsfor Unruly Agents, USA TopbAy, Sept. 15, 1998 at
5A (reporting | RS reprimanding dozens of employees and top managers to end “overzeal ous hounding of
taxpayers’); William E. Gibson, Passage of Bill to Reform| RS Sets Stagefor Wider Tax; Debate, BuFFALO
News (New York), July 10, 1998, at 5A (reporting overwhelming support for reform of IRSdueto taxpayer
complaints); R. A. Zaldivar, IRSChief: Changes Will Take Time, PHILA. INQUIRER, May 2, 1998, a A2
(noting that even the head of the IRS was disturbed by thetestimony of abuses); Albert B. Crenshaw, IRS
Oversight Plan Draws White House Fire, WasH. PosT, Sept. 30, 1997, at A9 (discussing the debate over
how to reformthe IRS). As early as 1988, a Taxpayer Bill of Rights prohibited the IRS from instituting
production goals or quotas on its agents. Omnibus Taxpayer Bill of Rights Pub. L. No. 100-647, 86231,
102 Stat. 3730, 3734 (1988). Nearly ten years later, oversight of the agency continued as Congress
mandated that thelRSannually submit areport detailing misconduct by agents during the preceding year.
Taxpayer Bill of Rights|l, Pub. L. No. 104-168, § 1211, 110 Stat. 1452 (1996).

That is not to suggest that the EEOC’ szealousness rises to thelevel of the IRS agents who terrorized
tax-lawtransgressors. See Robert Dodge, Commissioner Apologizesfor Abusesat | RS, He VowsImmediate
Reforms, DALLAS MORNING NEwS, Sept. 26, 1997, at 1A (reporting of a Senate hearing in which IRS
employeestold of agents*tampering with jurors and witnesses, fabricating evidence and browsing through
agency records to learn secrets about former husbands, potential boyfriends and enemies’). The EEOC's
targets, discriminating businesses, are of course inherently less frail than the individual taxpayer, but
analogi es are far from unreasonable.

215. In August 2002, the EEOC issued a press rel ease announcing the completion of an “extensive
five-year litigation study” reporting that nearly 91% of all federal employment discrimination lawsuits
asserted by the EEOC are resolved in itsfavor—either through Consent Decrees, settlement agreementsor
court orders. PressRelease Equal Employment Opportunities Commission, EEOC |ssues Comprehensive
Litigation Report (Aug. 13, 2002) (reporting success rate of 90.72%), available at http://www.eeoc.
gov/press8-13-02.html (last visited Jan. 17, 2004) [hereinafter EEOC Litigation Report]. At tria and on
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measures have not gone unrewarded as the EEOC received over $70 million
in budget increases from 1997-2002.>*" With this nearly 30% increase over
afive-year period, the EEOC obtained abudget totaling over $310 millionin
2002.#® The internationalization of American employment discrimination
laws will likely be too tempting for the EEOC to pass up. If the EEOC does
indeed use Morelli to investigateforeign owned enterpriseson foreign sail, it
will likely ruffle international feathers at a time when anti-U.S. sentiment
appearsto be at an all-time high. The legitimacy of the EEOC’s potentia
jurisdictional reach into these murky internationd waters pushes, if not
exceeds, the bounds of its legitimate authority as currently established by
Congress.

Moreover, Morelli’s internationalization of American employment
discrimination statutes does not bode well for the U.S. economy. Wary of
being scrutinized by the American regulatory community and of being
exposed to legal liability, foreign business enterprises are dissuaded from
investing in the United States in a way that would actualy employ more
Americans. For instance, remedies under the various employment
discrimination statutes include injunctive relief, back pay, front pay,

appeal, the EEOC’ s success rates are 60.24% and 80% respectively. Id. Thesenumbers dwarf the private
bar’s success rate of only 26.8% at trial and a meager 16% on appeal. |d.

Remarkable as these numbers are they are even more so when one considers that the EEOC has
achi eved theseresults while increasing the number of suits they have brought. Inits 2002 annual release,
the EEOC reported that between 1997 and 2002, its active litigation cases rose by over 87%. See U.S.
EEOC OrrFicE oF GENERAL COUNSEL, ANNUAL ReporRT FY 2002, Pt. Il.A. (2002), available at
http://www.eeoc.gov/litigation/02annrpt.html (last visited Feb. 4, 2004). In 2002 al one, the EEOC’ sOffice
of General Counsel, the litigation arm of the EEOC, recovered over $26.6 million for persons who filed
federal discrimination claims. EEOC Litigation Report, supra. As Cari M. Dominguez, Chair of the
EEOC, announced, the EEOC “will not hesitate to utilize litigation when necessary and appropriate.” 1d.
Unanswered i sthequesti on of how the EEOC has managed to achievethesevictories during aperiod where
critics suggest that the EEOC has been avoiding the largest defendants and the most political cases. Reed
Abelson, Anti-Bias Agency is Short of Will and Cash, N.Y. TimEs, July 1, 2001, at 3-1 (“ Although it does
manage to process the tensof thousandsof complaintsit receives each year, the agency seemspassive. . . .
Itsenforcement efforts often seem hgphazard and uncoordinated, critics say, and it isnoticeably absent in
many lawsuits accusing the nation’s most powerful companies. . .."). Prosecutorial discretion certainly
isonemgjor factor, but to leavethe matter at that minimizes the agency’ sslow but inexorable mission creep
as an additional explanation.

216. See, e.g., EEOC Litigation Report, supranote215 (describingresultsof EEOC litigation study).
Further leaving theimpression that dollars equal s victories asthe EEOC’ s own pressreleases posted on its
webstewhere, between October 2002 and October 2003, the EEOC posted thirty-seven pressrel easeswith
titles containing settlement amounts or judgment awardsranging from $30,000 to $47 million. U.S.EEOC,
EEOC Press Releases, available at http://www.eeoc.gov/press/index.html (last visited Feb. 10, 2004).

217. EEOC OFFICE OF RESEARCH, INFORMATION AND PLANNING, BUDGET AND STAFFING (2002) (on
file with authors).

218. Id.
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compensatory damages and punitive damages; and post-Morelli, the number
of employeesemployed overseas by aforeign parent enterprise can affect the
amount of liability to which such businesses, both foreign and domestic, are
exposed.”**

Concern for such uncertain legal exposure unquestionably impacts a
foreign firm’swillingnesstoinvest in U.S. enterprisesin amanner that would
result in domestic job creation. Between 1997 and 2000, direct foreign
investment in the United Statesincreased from $70 billion to $320 billion.**°
That rapid i ncrease in investment dollars was, however, a most exclusively a
result of foreign acquidtion of U.S. businesses, as opposed to establishment
of new businessesin the United States.?* According to Bureau of Economic
Analysis (BEA) figures, while the foreign acquisition of U.S. businesses
increased from $60 billionto $316 billion over thefour year period from 1997
to 2000, foreign investment to establish new domestic businesses actually
decreased from nearly $9 billion to $4.3 billion.?* While the actual cause of
this drop may never be known, the decrease does coincide with the Second
Circuit' s ruling in Morelli. Accordingly, Morelli could very likely have a
deleterious effect on foreign investment in the American economy and may
actually precludethe creation of new employment opportunitiesfor Americans
of every race, sex, age, etc.—that is, equal unemployment opportunities.

Given the constitutional, economic, and geopolitical implications
involved, the decision to internationalize American employment
discrimination statutes is certainly one better |eft to Congress.

219. See Greenbaum v. Svenska Handd sbanken, 26 F. Supp. 2d 649 (S.D.N.Y. 1998) (halding that
after Morelli v. Cedel, the foreign employees of the defendant should be counted to determine the punitive
damagescap under Title VIl). TheGreenbaumcourt subsequently found that the previous punitivedamage
award of $50,000, which had been based on number of employeesthe defendant had in the United States,
should be increased to $300,000 reflecting the total number of employees defendant had world-wide. Id.
at 655.

220. Ned G. Howenstine, Foreign Direct I nvestment in the United States: New |nvestment in 2000,
SURVEY OF CURRENT BusINESS, June 2001, at 27, availableat http://www.bea.doc.gov/bes/ ARTICLES/
2001/06June/0601newi.pdf (last visited Feb. 10, 2004).

221. 1d.

222. 1d.



