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THE 1980 JUDICIAL CONDUCT AND
DISABILITY ACT 45 YEARS ON—A
RETROSPECTIVE

Russell Wheeler”

ABSTRACT

Professor Arthur Hellman is the nation’s leading authority on the 1980 Judicial
Conduct and Disability Act and its administration. The statute and the federal
courts’ implementing rules create a decentralized mechanism that allows anyone to
file a complaint alleging judicial misconduct or performance-degrading disability
on the part of any federal judge except Supreme Court Justices. Congress adopted
the Act at the end of a decade of federal court innovations, and in response to
examples of misconduct by federal judges and justices both.

This Article assesses four aspects of the statute that were prominent in the
debate over enactment and that remain unresolved:

. whether there should be a mechanism for receiving and acting on
misconduct and disability complaints about Supreme Court Justices;

. the proper level of central oversight of the decentralized disciplinary
system;

. how to balance the values of transparency in, and access to, the system’s
operation and judges’ legitimate expectations of privacy and protection
from unfounded claims, and

. the standards by which to assess misconduct and disability.

The Article recognizes the limits on empirical measures of the Act’s
effectiveness. It also notes widespread confusion between the Act’s disciplinary
mechanisms and the federal judiciary’s advisory Code of Judicial Conduct.
Ironically, however, pervasive but misinformed claims that lower court federal

* Nonresident Senior Fellow, Governance Studies Program, Brookings Institution. The author is grateful
to University of Pittsburgh Law Review for careful editing of the manuscript.
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Jjudges are bound by a mandatory code of conduct—confusing the advisory code with
the Act’s mandates—provides the attentive public some assurance that there are
means by which to hold federal judges to account for their conduct.
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Professor Arthur Hellman has played a leading role in the implementation of
the Judicial Councils Reform and Judicial Conduct and Disability Act of 1980 (the
“Act”)!—helping to shape its amendments and helping judges, legislators,
journalists, scholars, and others (myself included) to understand it. He has authored
key academic analyses,? and is the go-to guy for reporters trying to decipher the
arcana that pervades the federal judicial ethics regulatory regime.’ Formally and
informally, he has advised committees of Congress and the Judicial Conference’s
Judicial Conduct and Disability Committee (“JC&D Committee”) about changes in
the Act and in the Judicial Conference’s rules for the Act’s administration.* I have
joined him at the witness table several times, secure in the knowledge that I wouldn’t
have to work very hard because members wanted to hear from the expert.

Professor Hellman suggested in a December email that, at the symposium that
gave rise to this festschrift, I might attempt a retrospective on the 1980 statute—as
he put it, “[w]hat did Congress get right, where did it go wrong, what developments
did it not anticipate?” I have undertaken here, not a full-blown academic article, but
rather a brief and somewhat cursory essay assessing from today’s vantage point four
aspects of the Act and its implementation:

! Pub. L. No. 96-458, 94 Stat. 2036 (codified as amended in scattered sections of 28 U.S.C.).

2 See, e.g., Arthur D. Hellman, The Regulation of Judicial Ethics in the Federal System: A Peek Behind
Closed Doors, 69 U. PITT. L. REV. 189 (2007) [hereinafter Hellman, Regulation of Judicial Ethics]; Arthur
D. Hellman, When Judges Are Accused: An Initial Look at the New Federal Judicial Misconduct Rules,
22 NOTRE DAME J.L., ETHICS & PUB. POL’Y 325 (2008); Arthur D. Hellman, An Unfinished Dialogue:
Congress, the Judiciary, and the Rules for Federal Judicial Misconduct Proceedings, 32 GEO. J. LEGAL
ETHICS 341 (2019) [hereinafter Hellman, Unfinished Dialogue].

3 See, e.g., Nate Raymond, US Judiciary to Consider New Ethical Guidance for Law Clerk Hiring,
REUTERS (July 15, 2024, 2:20 PM), https://www.reuters.com/legal/government/us-judiciary-consider-
new-ethical-guidance-law-clerk-hiring-2024-07-15/; Avalon Zoppo, Investigation Into Judge Newman's
Competency Should Be Transferred, Ethics Experts Say, LAW.COM (May 16, 2023, 5:03 PM),
https://www.law.com/nationallawjournal/2023/05/16/investigation-into-judge-newmans-competency-
should-be-transferred-ethics-experts-say/ [https://perma.cc/U75M-3LQIJ].

4 See generally Hearing on Rules Governing Judicial Conduct and Disability Proceedings: Draft for
Public Comment Before the Comm. on Jud. Conduct & Disability of the Jud. Conf. of the U.S., 110th
Cong. (2007) [hereinafter 2007 Hearing] (statement of Arthur D. Hellman, Professor, University of
Pittsburgh School of Law); Hearing on Draft Amendments to Rules for Judicial-Conduct and Judicial-
Disability Proceedings Before the Comm. on Jud. Conduct & Disability of the Jud. Conf. of the U.S.,
113th Cong. (2014) [hereinafter 2014 Hearing] (statement of Arthur D. Hellman, Professor, University
of Pittsburgh School of Law).
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. the controversial exclusion of the Supreme Court from any statutory
complaint mechanism, with pros and cons that reverberate in today’s
debate about holding Justices accountable for alleged misconduct;

. the shifting central-regional balance of responsibility for federal judicial
discipline, mirroring recurring tension in federal judicial administration
more broadly;

*  how the judiciary balances the values of confidentiality and transparency
in assessing complaints and the steps it takes, and those it avoids, to
enhance use and analysis of the procedure; and

. the Act’s “undeniably vague™ misconduct standard, the standard’s
unclear origin, and the likely lack of practical importance.

I close with a brief overall assessment of the Act, assessing that its positive
contribution is, ironically, a function of confusion with the Judicial Code of Conduct.

I. EVOLUTION OF THE ACT

For over a decade and a half, federal legislators at mid-century and beyond
considered legislation to supplement the Constitution’s cumbersome judicial
impeachment and removal provisions.® Early bills envisioned a highly centralized
process that could sanction federal Justices as well as judges, and even remove them
from office.” Those ideas morphed into the 1980 Act’s decentralized system that
processes misconduct complaints against lower court judges (only) through existing
statutory institutions and with no authority to remove from office judges who enjoy
Article III’s good behavior tenure protections.®

The existing institutions are:

»  the chief judges of the courts of appeals and thus the circuits;’

52007 Hearing, supra note 4, at 15.
¢ William L. Burnell, Judicial Impeachment, 1 W. ST. U. L. REV. 1, 19-22 (1972).
" Hellman, Unfinished Dialogue, supra note 2, at 348.

8 See id. at 347; see also 2007 Hearing, supra note 4, at 3; Stephen B. Burbank, Procedural Rulemaking
Under the Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, 131 U. PENN. L.
REV. 283, 291 (1982).

928 U.S.C. § 45.
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. the circuit judicial councils, regional administrative bodies comprising
equal numbers of district and circuit judges, with the chief circuit judge
presiding;'® and

*  the United States Judicial Conference. It comprises the chief judges of the
thirteen courts of appeals and the Court of International Trade, and a
district judge from each of the twelve regional circuits—with the Chief
Justice of the United States presiding. Working largely through
committees, including a Committee on Judicial Conduct and Disability,
the Conference establishes administrative policy in designated areas for
the federal courts other than the Supreme Court.!!

The search for impeachment alternatives dates at least to the 1930s.'? The evolution
of today’s statute began during the 1960s and played out during a period of increased
instances, or at least visibility, of questionable judicial conduct and innovations in
federal judicial administration.'3

Journalists in the 1960s spotlighted judges and their foibles.!* Reports of Justice
Abe Fortas’s clandestine advising of President Johnson and questionable payments
for law school teaching doomed his 1968 chief justice nomination.'> Reports of his

1074, § 332.

11 See generally id. §§ 331, 604 (outlining the many court administration duties that the Administrative
Office of the United States Courts performs under the Conference’s supervision); id. ch. 131 (enumerating
the Conference’s separate grant of rulemaking authority).

12 Burke Shartel, Federal Judges—Appointment, Supervision and Removal—Some Possibilities Under the
Constitution, 28 MICH. L. REV. 723, 723, 870 (1930).

13 John H. Holloman, 111, The Judicial Reform Act: History, Analysis, and Comment, 35 LAW & CONTEMP.
PRrOBS. 128, 129 (1970).

14 See generally JOSEPH BORKIN, THE CORRUPT JUDGE: AN INQUIRY INTO BRIBERY AND OTHER HIGH
CRIMES AND MISDEMEANORS IN THE FEDERAL COURTS 11 (1962) (inquiring into the “rational motives
and desires for the conduct of a corrupt judge”); LEONARD DOWNIE JR., JUSTICE DENIED: THE CASE FOR
REFORM OF THE COURTS 15 (1971) (arguing that the “ugly fact is that disbelief in the efficacy of the U.S.
legal system is well founded”); Howard James, Crisis in the Courts, JUDICATURE, Mar. 1968, at 283, 283
(writing that “the growing interest of the press in our system of justice is also dictated by the times”); J.P.
MACKENZIE, THE APPEARANCE OF JUSTICE (1974) (discussing incidents of questionable ethical behavior
by judges); DONALD DALE JACKSON, JUDGES vii (1974) (attempting to “illuminate the character and
quality of American judges”).

15 See Fred P. Graham, Fortas Testifies He Rebuked Critic of War Spending, N.Y. TIMES (July 18, 1968),
https://www.nytimes.com/1968/07/18/archives/fortas-testifies-he-rebuked-critic-of-war-spending-tells-

senators.html [https:/perma.cc/T3Y5-NQVH]; John P. MacKenzie, The Supreme Court Justice Who
Resigned in Disgrace over His Finances, WASH. POST (Apr. 17, 2023, 6:06 AM), https://www
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compensated advising of a shady financier led to his resignation from the Supreme
Court.'® Justice William O. Douglas’s membership on and payments from a
foundation board under Internal Revenue Service investigation drew increased
attention to the Court."” A Senate Judiciary subcommittee held 1969 hearings on
“Nonjudicial Activities of Supreme Court Justices and Other Federal Judges.”'®

Two Tenth Circuit district judges, Stephen Chandler of Oklahoma,'® and Willis
Ritter of Utah,? exasperated lawyers and fellow jurists. A senator claimed that Judge
Ritter was symptomatic of “a lot of abuses in the judiciary that nobody does anything
about.”?! To that point, the Supreme Court’s uncertain resolution of the Tenth Circuit
Judicial Council’s effort to relieve Judge Chandler of his caseload showed that the
councils—which Congress created in 1939 “[t]o the end that the work of the district
courts shall be effectively and expeditiously transacted”?>—could benefit from
additional tools to promote that goal.?*

In 1969, Senator Joseph Tydings (D-Md.), who chaired the Senate Judiciary
Subcommittee on Improvements in Judicial Machinery, proposed a Commission on
Federal Judicial Disability and Tenure,>* which, if created, would have added to the
decade’s federal judicial administration innovations—the 1964 Criminal Justice

.washingtonpost.com/history/2023/04/17/supreme-court-clarence-thomas-abe-fortas/  [https://perma.cc/
ARA2-43NU].

16 See Graham, supra note 15; MacKenzie, supra note 15.

17 Brett Bethune, Ethically Ignoring Impeachment Efforts: Historical Case Study of the Politics of the
Impeachment Efforts of Justice Douglas, 35 GEO. J. LEGAL ETHICS 529, 535 (2022).

18 Nonjudicial Activities of Supreme Court Justices and Other Federal Judges: Hearings on S. 1097 and
S. 2109 Before the Subcomm. on Separation of Powers of the S. Comm. on the Judiciary, 91st Cong.
(1969) [hereinafter Hearings on S. 1097].

19 Chandler’s behavior is described briefly in Chandler v. Jud. Council, 398 U.S. 74, 77 (1970).

2 T.Y. Smith, Judge Willis W. Ritter Dies, Center of Controversies, WASH. POST (Mar. 6, 1978,
12:00 AM), https://www.washingtonpost.com/archive/local/1978/03/06/judge-willis-w-ritter-dies-
center-of-controversies/179ebdd5-91ff-4¢23-8847-f45d4bfa3054/ [https://perma.cc/28RV-MXNS].

21 124 CONG. REC. 28305 (1978) (statement of Sen. Orrin Hatch).
2 Act of Aug. 7, 1939, Pub. L. No. 209, 53 Stat. 1223.
2 See Chandler, 398 U.S. at 85-86.

2 Judicial Tenure Act: Hearing on S. 1423 Before the Subcomm. on Improvements of Jud. Mach. of the
S. Comm. on the Judiciary, 95th Cong. 61 (1977) [hereinafter Hearings on S. 1423] (statement of Joseph
D. Tydings, Esq.).
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Act,? the 1966 Magistrates Act,?® the (since-repealed) 1966 Bail Reform Act,?’ the
1967 creation of the Federal Judicial Center,”® and the Jury Selection and Service
Act of 1968.%° Senator Tydings tagged in part onto states’ response to judicial
scandals, namely the creation of judicial conduct commissions, starting with
California in 1960.3° The state mechanisms have a one- or two-tiered investigating
apparatus, with final decisions made by a judicial body, either the state supreme court
or a special court on the judiciary.’!

The next decade saw successive legislative proposals— ‘Nunn/DeConcini”
after their main sponsors, Democratic Senators Sam Nunn of Georgia and later
Dennis DeConcini of Arizona.’? The bills underwent revisions in terminology and
procedures but in essence anticipated a well-staffed national council or commission
to investigate complaints against judges and justices for “conduct . . . inconsistent
with the good behavior required by article III, section 1 of the Constitution” and to
refer complaints meriting it to the Judicial Conference or a unit thereof, sitting as a
court, with further reference to the Supreme Court by writ of certiorari.3* Possible
sanctions included censure, removal, and involuntary retirement.>* A Senate
Judiciary subcommittee held hearings on successive versions of the bill, and the full
Senate passed one version in 1978, but the House showed little interest.3¢

3 See Criminal Justice Act: At 50 Years, a Landmark in the Right to Counsel, U.S. CTS. (Aug. 20, 2014),
https://www.uscourts.gov/news/2014/08/20/criminal-justice-act-50-years-landmark-right-counsel
[https://perma.cc/R2SK-CWB3].

%28 U.S.C. §§ 631-39.

27 Pub. L. No. 89-465, 80 Stat. 214 (repealed 1984).

2 Act of Dec. 20, 1967, Pub. L. No. 90-219, 81 Stat. 664 (codified as amended at 28 U.S.C. §§ 620-29).
28 U.S.C. §§ 1861-69.

3% Composition of Judicial Conduct Commissions, NAT’L CTR. FOR STATE CTS. (2023), https://
perma.cc/28UL-FHRS.

3! Cynthia Gray, How Judicial Conduct Commissions Work, 28 JUST. SYS. 1. 405, 406, 414 (2007).
32 Hellman, Unfinished Dialogue, supra note 2, at 349.

33120 CONG. REC. 36064 (1974).

3% Id. at 36065 (statement of Sen. Sam Nunn).

35124 CONG. REC. 28254 (1978).

3¢ Hellman, Unfinished Dialogue, supra note 2, at 351.
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Controversy included whether the Constitution allowed removal of good-
behavior tenured judges by any means other than a Senate trial on an impeachment—
and, as the decade wore on, increasing calls from judges and legislators for a more
decentralized system, relying on the circuit judicial councils.?” Even in the initial
1976 hearings, then-former Fifth Circuit Court of Appeals Judge and soon-to-be
Attorney General Griffin Bell recommended that “[a] complaint should be filed in
the first instance in the Judicial Council of a circuit and a reasonable time, probably
90 days, should be allowed for the circuit council to act on the matter” before the
national body could take it up.’®

In 1980, Representative Robert Kastenmeier (D-Wis.), introduced Judicial
Conference-drafted legislation,® which was based on a 1979 Conference
resolution.* The resolution recommended amending the judicial disability
provisions of Title 28,*! to enhance and regularize the authority of the councils to
deal with allegations of judicial misconduct and disability.** It was a sharp break
from the Nunn/DeConcini approach and stemmed, as Professor Hellman has
documented, from Ninth Circuit council procedures.*

A further revised House bill, amended slightly in the Senate and accepted by
the House, became the Judicial Conduct Act in October 1980.** The Act has been
amended several times, most notably in 2002, when, among other things, the codified
version received its own chapter (Chapter 16) in Title 28.%

7 1d. at 355.

38 Judicial Tenure Act: Hearings on S. 1110 Before the Subcomm. on Improvements of Jud. Mach. of the
S. Comm. on the Judiciary, 94th Cong. 140 (1976) [hereinafter Hearings on S. 1110).

3 See H.R. 6330, 96th Cong. (1980); see also Hellman, Unfinished Dialogue, supra note 2, at 352.

40 See ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES 5-6 (1979) [hereinafter 1979 REPORT].

4128 U.S.C. § 372.
4 See Hellman, Unfinished Dialogue, supra note 2, at 352-53.
4 1d. at 349-52.

4 Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, Pub. L. No. 96-458, 94 Stat.
2036; see Hellman, Unfinished Dialogue, supra note 2, at 354.

45 See 21st Century Department of Justice Appropriations Authorization Act, Pub. L. No. 107-273, 116
Stat. 1758 (2002).
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A.  The Act—Principal Provisions

The Act (which also broadened judicial council membership to include district
judges) authorizes any person to file a complaint alleging that a “[federal] judge has
engaged in conduct prejudicial to the effective and expeditious administration of the
business of the courts,” or has a performance-debilitating disability.*® The statute’s
definition of “[federal] judge” excludes Supreme Court Justices.*’ The respective
chief circuit judge receives the complaint, may undertake a preliminary
investigation, and on that basis or otherwise may (1) dismiss the complaint, based on
various reasons laid out in the statute (e.g., complaint contests the merits of a judicial
decision) or (2) conclude it (based, for example, on the subject judge’s “corrective
action” or resignation).*® The complainant or subject judge may seek judicial council
review of a chief judge’s dismissal or conclusion of a complaint, but the statute bars
any appeal from a council’s denial of review.* Well over ninety-nine percent of
complaints are terminated on this “chief judge track,” as Professor Hellman has
labelled it.>!

Alternatively, if the complaint alleges “any matter that is reasonably in
dispute,™? the chief judge’s investigation stops, and the complaint goes on what
Professor Hellman calls the “special committee track.”* The chief judge must
appoint a “special committee” of the chief judge plus an equal number of district and
circuit judges to investigate the facts and present them, with recommendations, to
the circuit judicial council.>* The council, upon receipt of a special committee report,
may undertake further investigations and take a variety of actions, from dismissing

428 U.S.C. § 351(a).
4 See id. § 351(d).
 1d. § 352(b).

® Id. § 352(c).

0 In 2023, chief judges dismissed 1,286 complaints, concluded fifteen, and sent nine for further
investigation. See Table S-22, Judicial Complaints, U.S. CTS. (Nov.7, 2023), https://www
.uscourts.gov/sites/default/files/data_tables/jb_s22 0930.2023.pdf [https://perma.cc/TR24-AJBT].

! Hellman, Unfinished Dialogue, supra note 2, at 365.
228 U.S.C. § 352(a)(2).

53 Hellman, Unfinished Dialogue, supra note 2, at 365.
428 US.C. § 353(a).
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the complaint to imposing sanctions.>® The council (or the Conference) may not,
however, remove from office a judge appointed for good-behavior tenure, although
it may recommend a certification of disability for such a judge.*® It may recommend
the removal from office of bankruptcy and magistrate judges, both of whom serve
for terms.®’ It may also certify to the Judicial Conference information suggesting that
the judge committed an impeachable offense, which the Conference may in turn
certify to the House of Representatives.

Both the subject judge and the complainant may seek Conference review of
council action that is based on the report of a special committee.® The statute
authorizes the Conference to appoint a standing committee (now the JC&D
Committee)® to exercise its statutory duties under the Act.®' It authorizes the
Conference and councils to adopt binding rules for the Act’s implementation.®* The
councils adopted rules quickly, but the Conference did not do so until 2008, adopting
rules that it has since amended twice.®

Courts have rejected a facial challenge to the Act.®* The Act and its
implementation have been the object of two empirically based evaluations, both
conducted by national government bodies with access to otherwise confidential

55 1d. § 354(a).

% See id. § 354(a)(2)(B).
57 1d. § 354(a)(3)(B).

55 1d. §§ 354(b), 355(b).
 See id. § 357.

0 See generally JUD. CONDUCT & DISABILITY ACT STUDY COMM., IMPLEMENTATION OF THE JUDICIAL
CONDUCT AND DISABILITY ACT OF 1980 (2006), https://www.fjc.gov/sites/default/files/2012/
Breyer06.pdf [https://perma.cc/TK68-Z5GW] [hereinafter BREYER COMMITTEE REPORT] (providing
background on the creation, activity, and authority of the Judicial Conduct and Disability Act Study
Committee).

6128 U.S.C. § 331.
62 Id. § 358(a).

% GUIDE TO JUDICIARY POL’Y § 310 (JUD. CONF. OF THE U.S. 2019), https://www.uscourts.gov/
sites/default/files/judicial conduct and_disability_rules_effective_march 12 2019.pdf [https://
perma.cc/6UGE-HULG]. Previous versions of the rules can be found at: Archives of the Committee on
Judicial Conduct and Disability, U.S. CTS., https://www.uscourts.gov/administration-policies/judicial-
conduct-disability/archives-committee-judicial-conduct-and-disability  [https://perma.cc/T3AH-GTUE]
(last visited Jan. 30, 2025).

% McBryde v. Comm. to Rev. Cir. Council Conduct, 83 F. Supp. 2d 135, 156 (D.D.C. 1999), aff’d in part,
vacated in part, 264 F.3d 52 (D.C. Cir. 2001).
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complaint files.®® One study was for the 1990-93 National Commission on Judicial
Discipline and Removal.®

A decade later, in 2004, Chief Justice Rehnquist appointed what is colloquially
called, after its chair, the “Breyer Committee.”®’ Chief Justice Rehnquist cited “some
recent criticism from Congress about the way in which the . .. Act . .. [was] being
implemented, and ... decided that the best way to see if there [were] any real
problems [was] to have a committee look into it.”*® The “recent criticism” was a
blistering March 2004 address by the chair of the House Judiciary Committee to the
Judicial Conference, criticizing with selective examples the administration of the Act
and threatening its repeal.®®

The studies used a similar research design and concluded that by and large the
chief judges and councils were administering the Act as its sponsors intended.” The
Breyer Committee reported that only two to three percent of the major sample of
dispositions it reviewed were “problematic.””! But not so for the small number of
“high visibility cases” it examined: an unacceptable 29.4 percent had problematic
dispositions.”” And these were the cases most likely to inform public opinion about
whether the Act was effective.”> The committee found enough problematic
dispositions, especially in the high visibility cases, to issue a series of

% See Jeffrey N. Barr & Thomas E. Willging, Decentralized Self-Regulation, Accountability, and Judicial
Independence Under the Federal Judicial Conduct and Disability Act of 1980, 142 U. PENN. L. REV. 25
(1993); BREYER COMMITTEE REPORT, supra note 60.

% Barr & Willging, supra note 65, at 29-30.

7 GUIDE TO JUDICIARY POL’Y § 320(1) cmt. (JUD. CONF. OF THE U.S. 2019), https://www.uscourts.gov/
sites/default/files/judicial conduct and_disability_rules_effective_march 12 2019.pdf [https://
perma.cc/6UGE-HULG].

% BREYER COMMITTEE REPORT, supra note 60, at 11. Full disclosure: I was, although without any such
title, essentially the staff director for the very small team of researchers and others who worked on the
report for the committee.

% Professor Hellman describes the Conference event (accurately—I was there) in Hellman, Unfinished
Dialogue, supra note 2, at 348.

0 See Barr & Willging, supra note 65, at 125; BREYER COMMITTEE REPORT, supra note 60, at 5.
"I BREYER COMMITTEE REPORT, supra note 60, at 5.

2 1d. at 96.

1d. at97.
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recommendations to regularize and—to a degree—centralize administration of the
Act.7*

The main source of problematic dispositions was chief judges’ dismissing
complaints—and councils’ approving the dismissals on complainant-initiated review
requests—after inadequate inquiry into the allegations, including when a better
course would have been appointment of a “special committee” to investigate and
report to the judicial council.”

The Breyer Committee report included a series of proposals to strengthen the
Act’s implementation, including a more aggressive role for what is now the JC&D
Committee in exercising aspects of the Conference’s authority in implementing the
Act.7®

II. ASSESSING—IN RETROSPECT—SOME KEY ASPECTS OF
THE ACT

The statute has many moving parts (just look at the table of contents of
Professor Hellman’s most recent article about it)”’—and this is not the place, nor am
I the person—to conduct a detailed retrospective examination of the workability of
all of them or a construction of what additional parts might benefit federal judicial
conduct regulation. As explained earlier, I will assess four major areas that were the
subject of debate as the legislation evolved—and still are.

Two of the questions that Professor Hellman posed, “[w]hat did Congress get
right, where did it go wrong?” are in one sense empirical questions. They ask whether
the Act has achieved the goals its framers set? The relevant House report described
them thusly: “to improve judicial accountability and ethics, to promote respect for
the principle that the appearance of justice is an integral element of this country’s
justice system, and, at the same time, to maintain the independence and autonomy of
the judicial branch of government.””® The chief sponsor of the Senate bill as enacted
repeated those words almost verbatim.”

" 1d. at 8.

S Id. at 39, 44.

" Id. at 110.

" See Hellman, Unfinished Dialogue, supra note 2, at 342-44.
8 H.R. REP. NO. 96-1313, at 1 (1980).

7126 CONG. REC. 28090 (1980) (statement of Sen. Dennis DeConcini).
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To answer those questions empirically would require a wealth of clearly
unavailable data. For example, it would require attitudinal data over time on public
knowledge and perceptions of the Act’s operations and its confidence in the lower
federal courts. Does the public, for example, have more confidence in (or knowledge
about) state judicial disciplinary mechanisms, which generally act with more
transparency than does their federal counterpart?®® Measuring impact—whether
Congress “got it right”—would require baseline longitudinal measures of
misconduct and disability before and after the Act’s implementation. Absent such
data, we turn to more subjective analysis of the four areas.

A.  Exempting Supreme Court Justices from Disciplinary
Mechanisms

Opposition to including the Justices in the Nunn/DeConcini mechanism
prompted Quentin Burdick—Democrat of North Dakota and chair of the Senate
Judiciary subcommittee of jurisdiction—to complain in 1976 that, “I don’t know
how to answer somebody in my home town saying, ‘Why do you treat the district
judge here in Fargo differently than you treat the Supreme Court Judge?’ ...
particularly when the Constitution applies to both.”8! That was basically President
Biden’s 2024 complaint: “[TThere is no reason for the [Justices] to be exempt” from
requirements imposed on “[e]very other federal judge.”®?

Justice Fortas’s and Justice Douglas’s questionable conduct helped motivate
the early legislative proposals, but the organized judiciary and organized bar opposed
subjecting Supreme Court Justices to those proposals.®® An American Bar
Association spokesperson acknowledged in 1976 that:

80 See NAT’L CTR. FOR STATE CTS., WHEN CONFIDENTIALITY CEASES IN FORMAL JUDICIAL DISCIPLINE
PROCEEDINGS 1 (2024), https://www.ncsc.org/ _data/assets/pdf file/0022/37633/Confidentiality
table.pdf [https://perma.cc/6NW7-6NVU].

81 Hearings on S. 1110, supra note 38, at 57-58 (statement of Sen. Quentin Burdick).

82 Joe Biden, My Plan to Reform the Supreme Court and Ensure No President Is Above the Law, WASH.
PosT (July 29, 2024, 5:00 AM), https://www.washingtonpost.com/opinions/2024/07/29/joe-biden-
reform-supreme-court-presidential-immunity-plan-announcement [https://perma.cc/R677-QQGU].
Biden was confusing the Judicial Conduct Act with the judiciary’s Code of Conduct, but the gist is the
same. See id. (citing to the Code of Conduct erroneously as “an enforceable code of conduct” rather than
a discretionary guide).

8 See Hearings on S. 1110, supra note 38, at 57-58.
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There is a [Supreme Court] problem and . . . we cannot address the problem in its
totality at this time. . .. I don’t think that just because we haven’t got the ideal
answer with respect to how to handle the Supreme Court, that we should not take
any steps at all.3

But Congress has never gotten “the answer”—ideal or otherwise—to “how to
handle” allegations of Supreme Court Justice misconduct. Thus, Supreme Court
Justices are today the only federal judges insulated from a formal mechanism to
assess complaints of misconduct and disability—a mechanism that was created in
part due to Supreme Court Justice misconduct.

Nunn/DeConcini’s initial version applied both to judges and Justices, but the
Judicial Conference insisted off the bat that “any reference to Justices of the Supreme
Court be eliminated” because “sufficient means exist through the impeachment
process and further that it would be inappropriate for judges of the inferior courts to
pass judgment on the action of a Justice of the Supreme Court. Moreover, the Judicial
Conference has no jurisdiction over the Supreme Court” (a reference to the
provisions then on the table for appeal from a proposed council to the Conference,
sitting as a court).®

Judge Robert Ainsworth, chair of the Judicial Conference Court Administration
Committee, repeated the Conference’s words almost verbatim at 1976 hearings, as
did the representative of the American Bar Association and others.” Opponents
prevailed. By 1979, non-inclusion of Supreme Court Justices was so widely accepted
that the Conference resolution that led to the Kastenmeier bill did not mention the
matter, and the 1980 House committee report on the bill relegated its justification
of Supreme Court exclusion to a footnote.®

8 Id. at 58.

85 ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES 4-5 (1975) [hereinafter 1975 REPORT].

8 Hearings on S. 1110, supra note 38, at 73.

87 See id. at 34 (statement of Hon. Andrew P. Miller, Att’y Gen. of Virginia); id. at 47 (statement of John
A. Sutro, Chairman, Standing Committee on Judicial Selection, Tenure and Compensation of the
American Bar Association).

88 See 1979 REPORT, supra note 40.

% See H.R. REP. NO. 96-1313, at 10 n.29 (1980).
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The matter, though, has gained visibility in the last decade or so, given
controversy over some Justices’ and their spouses’ off-bench activities.”® Simply
revising the 1980 Judicial Conduct Act to include Justices within the definition of
“judge” wouldn’t work—which judicial circuit would receive complaints of Justice
misconduct, for example? Later versions of Nunn/DeConcini provided a different
route for complaints involving Justices—the investigation body, upon a finding of
possible misconduct by a Justice, could recommend a formal hearing before a court
of Judicial Conference members who could in turn recommend that the House
censure or impeach the Justice.®! This method was very roughly analogous to the
impeachment-related provision in the current statute, but only for lower court
judges.”

More recent legislative proposals to have lower court judges evaluate
complaints of Justice misconduct include a 2011 “Supreme Court Transparency and
Disclosure Act,” directing the Judicial Conference to “establish procedures, modeled
after” the 1980 Act by which the Conference would receive and act on complaints.®*
Over a decade (and many bills) later, a 2023 bill had the Supreme Court referring
complaints filed against Justices “to a judicial investigation panel . . . of [five] judges
selected randomly from among the chief judge of each circuit.”®* In 2024, Justice
Elena Kagan acknowledged as “fair criticism” that the Court’s November 2023 Code
of Conduct has no enforcement mechanism and suggested in a brief exchange at a
bench-bar conference that the Chief Justice might appoint “some sort of committee

% Such instances are by now almost part of the federal judicial woodwork. See Joan Biskupic, Justice
Ruth Bader Ginsburg Calls Trump a ‘Faker,” He Says She Should Resign, CNN (July 13, 2016),
https://www.cnn.com/2016/07/12/politics/justice-ruth-bader-ginsburg-donald-trump-faker/index.html
[https://perma.cc/C73B-HLPF]; Russell Wheeler, Justice Thomas, Gift Reporting Rules, and What a
Supreme Court Code of Conduct Would and Would Not Accomplish, BROOKINGS (May 1, 2023),
https://www.brookings.edu/articles/justice-thomas-gift-reporting-rules-and-what-a-supreme-court-code-
of-conduct-would-and-wouldnt-accomplish/ [https:/perma.cc/WG3C-4Q4G]; Russell Wheeler, The
Alitos’ Flag-Flying and the Limits of Regulating the Supreme Court, BROOKINGS (June 20, 2024),
https://www.brookings.edu/articles/the-alitos-flag-flying-and-the-limits-of-regulating-the-supreme-
court/ [https://perma.cc/8TM9-46S9].

91'S. REP. NO. 95-1035, at 2-3 (1978).
228 U.S.C. § 355(b)(1).
% See H.R. 862, 112th Cong. § 2(b) (2011).

%% Supreme Court Ethics, Recusal, and Transparency Act of 2023, S. 359, 118th Cong. § 2 (2023).
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of highly respected [lower court] judges with a great deal of experience with a
reputation for fairness” to enforce the Court’s Code.*

The arguments for and against subjecting Justices to some kind of formal
complaint mechanism—argument that recurred in Nunn/DeConcini debates—
appear today as well, except for the Conference’s 1975 claim that “sufficient means
exist through the impeachment process.”® In fact, Nunn/DeConcini was fueled by
the impracticality of impeachment, especially to deal with misconduct that might
merit some sanction or reprimand, but not removal from office.”’

1. Is Differential Treatment Warranted?

Griffin Bell amplified Burdick’s 1976 concern, telling the initial Senate hearing
that “lower court judges will wonder why they have been selected for special
treatment if the Supreme Court Justices are excluded.””® He added that “[i]t has never
set well with some of the circuit and district judges that they had to start filing
[financial] reports, because of something a Supreme Court Justice did.”*® The
allusion was to a 1969 Judicial Conference resolution—spurred by the Justice Fortas
and Douglas scandals and hastily adopted at a special meeting convened by Chief
Justice Earl Warren, days before his June 23, 1969 retirement—that directed district
and circuit judges to limit their outside income and file annual financial disclosure
reports.!® With the Justices beyond its administrative ambit, the Conference came
under attack from those who, in Peter Fish’s words, “felt that judges of the inferior
federal courts were being made scapegoats for off-the-bench activities of Supreme
Court Justices.”!"!

% See Russell Wheeler, Fleshing Out Justice Kagan’s Modest Idea for Supreme Court Ethics
Enforcement, BROOKINGS (Aug. 21, 2024), https://www.brookings.edu/articles/fleshing-out-justice-
kagans-modest-idea-for-supreme-court-ethics-enforcement/ [https://perma.cc/73W2-WVCD]; see also
Sup. CT. OF THE U.S., CODE OF CONDUCT FOR JUSTICES OF THE SUPREME COURT OF THE UNITED STATES
(2023),  https://www.supremecourt.gov/about/Code-of-Conduct-for-Justices November 13 2023.pdf
[https://perma.cc/SRRY-NAFL].

% 1975 REPORT, supra note 85, at 5.

%7 See 120 CONG. REC. 36064 (1974).

% Hearings on S. 1110, supra note 38, at 141 (statement of Hon. Griffin B. Bell).
% Id. at 149.

100 ApMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES 42-43 (1969) [hereinafter 1969 REPORT].

191 PETER GRAHAM FISH, THE POLITICS OF FEDERAL JUDICIAL ADMINISTRATION 267 (1973).
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Defenders of excluding the Court provide two justifications for the uneven
treatment.

2. Is Lower Court Judges’ Evaluating the Justices
Inconsistent with the Federal Judicial Administrative
Structure?

The Conference’s assertion that it “has no jurisdiction over the Supreme Court”
was true in 1975 and (with possibly one small exception) is true today. The
Conference, not the Supreme Court, supervises the administration of the lower
courts, and the Court is not subject to the Conference’s policies. %

But that fact may not necessarily dispose of the question of lower court judge
review of Supreme Court Justice conduct. That Congress in 1939 chose not to
include the Supreme Court among the federal courts in the Conference’s
administrative ambit is not a conclusive reason why Congress could not change that
arrangement, at least as to ethical matters.'®> Opponents of any such change treat
their position as axiomatic, as did Justice Samuel Alito in an informal advisory
opinion to a House appropriations subcommittee.'** He claimed a constitutional bar
to such review when he referred to Article III’s vesting the judicial power “in one
Supreme Court and in such inferior courts as Congress may create.”'% Those judges
“are . .. talented [and] deserving of respect, but they are subordinate. And I think
that it is inconsistent with the constitutional structure for lower court judges to be
reviewing things done by Supreme Court Justices for compliance with ethical
rules.”'% He offered no explanation of the constitutional inconsistency.

The Wall Street Journal editorial page argued in July 2024 that the Constitution
established the Supreme Court but Congress created the other courts, and thus having
“[a] lower-court tribunal . . . subject the High Court to supervision by a creature of

122 See generally SUP. CT. OF THE U.S., supra note 95.

193 See generally FISH, supra note 101, at 128, 138-42; Russell R. Wheeler, A4 Primer on Regulating
Federal Judicial Ethics, 56 ARIZ. L. REV. 479, 520-21 (2014). Note: I do not necessarily adhere to the
cautions expressed there concerning regulating the Court.

19 Financial Services and General Appropriations for 2020: Hearings Before the Subcomm. on Fin.
Servs. and Gen. Gov't of the H. Comm. on Appropriations, 116th Cong. 96 (2019) (statement of Alito, J.).

105 Id
106 [d
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Congress . . . is constitutionally dubious.”!” That argument would make Internal
Revenue Service audits of the President’s tax returns “constitutionally dubious,” and,
to my knowledge anyway, there is no serious claim that such IRS audits are
“constitutionally dubious.”

In fact, lower court judges already supervise the Justices’ conduct in one
specific area: Congress’s 1978 and 1989 financial reporting requirements direct the
Justices to file their reports for review by the Judicial Conference (and thus its
Financial Disclosure Committee).!%® But the Justices say they do so only “[f]or
purposes of sound judicial administration,” without conceding Congress’s authority
to mandate their compliance.!® Chief Justice Roberts cautioned in 2011 that the
“Court has never addressed whether Congress may impose those requirements on
the Supreme Court” (referring, one presumes, to both the filing requirement per se
and having lower court judges review Justices’ behavior).!!?

The Judicial Conference Secretary made the same argument in explaining why
the Conference declined legislators’ request to refer to the Department of Justice its
findings as to Justice Clarence Thomas’s financial disclosure report.'!! In addition to
Thomas’s having corrected certain filings, the Secretary said “there was reason to
doubt” that the Conference’s statutory authority to refer matters to the department
extended to the Justices’ filings.!'? He noted, as have others since the 1970s, that the
Conference does not oversee the Supreme Court and asserted that granting it such
authority would raise serious constitutional questions; questions that he did not
specify.'3

7 Justice Kagan’s Ethics Inversion: Having Lower Judges Investigate the Justices Is Not a Good Idea,
WALL ST. J. (July 26, 2024, 6:28 PM), https://www.wsj.com/articles/justice-kagans-ethics-inversion-
def2ad0f?st [https://perma.cc/SFIL-LTIM].

198 See Ethics in Government Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824, amended by Ethics Reform
Act of 1989, Pub L. No. 101-194, 103 Stat. 1716 (codified as amended at 5 U.S.C. §§ 13101-11).

19 Sup. CT. OF THE U.S., supra note 95, at 12.

110 Qup. CT. OF THE U.S., 2011 YEAR-END REPORT ON THE FEDERAL JUDICIARY 6 (2011),
https://www.supremecourt.gov/publicinfo/year-end/201 l year-endreport.pdf [https://perma.cc/H6H9-
W465].

""" Amy Howe, Federal Courts Won't Refer Clarence Thomas for DOJ Investigation, SCOTUSBLOG
(Jan. 3, 2025, 11:45 AM), https://www.scotusblog.com/2025/01/federal-courts-wont-refer-clarence-
thomas-for-doj-investigation/ [https://perma.cc/4CVN-8CIM].

112 Id
113 [d
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3. Is Lower Court Judge Evaluation Unseemly?

Beyond the structural question, however, is the argument that lower court
judges evaluating Justices’ conduct is simply unsightly. The 1980 House Report
echoed the Conference’s 1975 objection but without explanation. The Report
suggested that authorizing the Judicial Conference to sit on cases involving Supreme
Court Justices would hinder “[t]he independence and importance of the Supreme
Court within our justice system.”!'* In 1977 hearings, Senator Roman Hruska (R-
Neb.) reflected the same view, defending Nunn/DeConcini’s excluding Justices by
citing “the inappropriateness, the impropriety of inferior judges—that is judges on
lower echelons—pronounc[ing] judgment on their superiors.”!> Harvard Law
Professor Raoul Berger, a leading expert on impeachment, responded simply: “The
minute I say Supreme Court Justices can’t be tried by the lower court, then I have to
say the same thing for a Court of Appeals judge.”''® (The Council, with district
judges as potential members, would consider complaints against both district and
circuit judges.!'”)

Opponents have argued more recently that having lower court judges “preside
over their bosses” would “be an overreach [and] undermine the [Supreme Clourt’s
ability to operate effectively,”''® or would “distort[] the judicial hierarchy.”'"’
Professor Berger, were he alive today, might respond that for almost fifty years,
under the 1980 Judicial Conduct Act, district judges have been members of the
committees, councils and conferences that review allegations of misconduct by
“their bosses,” viz., circuit judges.

One other thing: state supreme court justices are subject to their respective
state’s judicial conduct commissions, all of which include not only lower court

14 H.R. REP. NO. 96-1313, at 10 n.28 (1980).

15 Hearings on S. 1423, supra note 24, at 49 (statement of Sen. Roman Hruska).
116 Id. at 50 (statement of Prof. Raoul Berger).

"7 Id. at 4-6.

118 Alexander Bolton, Republicans Block Bill Requiring Supreme Court to Adopt Enforceable Ethics Code,
THE HILL (June 12, 2024, 6:32 PM), https://thehill.com/homenews/senate/4719049-republicans-block-
supreme-court-ethics/ [https://perma.cc/YIW8-HQ6X].

1% Jason Willick, Biden’s Supreme Stunt, WASH. POST (July 30, 2024, 3:10 PM) (emphasis omitted),
https://www.washingtonpost.com/opinions/2024/07/30/joe-biden-supreme-court-reform/ [https://
perma.cc/ULH4-8U7T].
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judges, but also non-judges and often non-lawyers, as documented by the National
Center for State Courts Center for Judicial Ethics.'?

All that said, in our polarized politics, proposals to subject the Justices to any
kind of enforcement mechanism will go nowhere legislatively, with critics charging
that proponents are simply going after Justices for their judicial decisions. There is
probably some truth to that, but it hardly applies to all proponents. And some of the
criticism borders on the hysterical, such as the leader of a conservative litigation
group labelling Justice Kagan’s modest proposal for a non-statutory committee as
“somewhat disloyal and somewhat treasonous.”'?! Such is the state of debate.

B. Centralized Versus Decentralized Administration

The Breyer Committee said it recommended a more active role for the
judiciary’s national disciplinary bodies “so that the chief judge is not out there
alone.”'?2 The reference is reminiscent of Chief Justice William Howard Taft’s 1922
call for greater centralization in federal judicial administration generally, to
ameliorate the situation “under which each district judge has had to paddle his own

canoe.”!?3

As noted, the 1980 Act evolved from proposals for a highly centralized judicial
discipline bureaucracy to a decentralized mechanism grafted onto the federal
judiciary’s existing administrative structure.'”* The tension between the two
approaches that played out in the years of debate over the Nunn/DeConcini bills and
then the Judicial Conference alternative that Congress enacted—is still very much
alive.

The federal judicial administration structure has a common organizational
framework, with central budget and personnel administration by the Administrative
Office of the U.S. Courts under the supervision of the Judicial Conference, which is
comprised of delegates representing the system’s geographic constituents. Within

120 See Composition of Judicial Conduct Commissions, supra note 30.

12 Andy Kroll & Nick Surgey, Ginni Thomas Privately Praised Group Working Against Supreme Court
Reform: “Thank You So, So, So Much,” PROPUBLICA (Sept. 4, 2024, 5:00 AM), https://www.propublica
.org/article/ginni-thomas-email-scotus-ethics-reform-first-liberty-institute? [https://perma.cc/B957-
9P4NT]; see also Wheeler, supra note 95.

122 BREYER COMMITTEE REPORT, supra note 60, at 109.

123 William Howard Taft, Possible and Needed Reforms in the Administration of Civil Justice in the
Federal Courts, AB.A.J., Oct. 1922, at 601, 601-02.

124 Burbank, supra note 8, at 283-91.
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that framework, however, federal courts across the country enjoy a fair amount of
regional and local autonomy.'?® The regional circuits—each with a judicial council
with order-making authority (that they use sparingly)—are the constituent units,
although the statute recognizes the districts’ administrative leeway, instructing that
“[u]nless an impediment to the administration of justice is involved, regular business
of the courts need not be referred to the council.”!?¢

Nunn/DeConcini’s sponsors clearly favored a centralized disciplinary system.
They provided the councils no “broader role because of the possibility that we might
be criticized for allowing judges who work reasonably closely with one another to
adjudicate each other’s behavior.”'?” Moreover, “one central location [to] receive all
filed complaints ... will result in the better processing of complaints, avoid
confusion or possible loss of complaints, improve record keeping and facilitate
preparation of an annual report.”!?

But judicial resistance was strong, as seen by Bell’s early objections in 1976.1%
The March 1979 Judicial Conference resolution insisted that “[t]he primary
responsibility for dealing with a complaint against a United States judge should rest
initially with the chief judge of the circuit as presiding judge of the Judicial
Council.”"*° Legislators decided to accommodate the Conference, especially because
successive versions of Nunn/DeConcini were going nowhere in the House.'3! An
October 1979 Senate report acknowledged the consensus “that the judges of the
circuit are best able to determine what procedures should be used to handle disability
and disciplinary matters,” and that “a strict statutory procedure—to be followed in
all cases and in all circuits—would be a mistake.”!3?

125 See 28 U.S.C. § 332(d)(1) (authorizing “each judicial council [to] make all necessary and appropriate
orders for the effective and expeditious administration of justice within its circuit”).

126 4. § 332(d)(3).

127 124 CONG. REC. 28285 (statement of Sen. Dennis DeConcini).

128 DENNIS DECONCINI, JUDICIAL TENURE ACT, S. REP. NO. 95-1035, at 22 (1978).
129 See Hearings on S. 1110, supra note 38, at 140, 142, 145.

1301979 REPORT, supra note 40, at 5.

B! Judicial Tenure and Discipline: Hearings Before the Subcomm. on Cts., C.L., and the Admin. of Just.
of the Comm. on the Judiciary, 96th Cong. 2 (1980) (statement of Sen. Sam Nunn).

132 DENNIS DECONCINI, THE JUDICIAL CONDUCT AND DISABILITY ACT OF 1979, S. REP. NO. 96-362, at 2
(1st Sess. 1979).
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Upon passage, the national federal judicial administrative apparatus was
passive. The Conference created the standing committee that the statute authorized
to act for the Conference, naming it the “Committee to Review Circuit Council
Conduct and Disability Orders.”'** The name suggests a passive, umpireal role,
which characterized its first quarter century; for eleven of the forty-seven Conference
meetings from 1982 until 2006, the committee submitted no report to the
Conference’s semi-annual meetings.'** Rather than the binding national rules the
statute authorized to guide the Act’s administration,'>> a group of chief judges
drafted, and suggested to the councils they adopt, a set of “Illustrative Rules”!3¢
which the Conference itself later adopted.'?’

1. Breyer Committee Recommendations for More
Centralization and Judicial Conference Response

The Breyer Committee offered twelve multi-layered recommendations to
promote a more aggressive implementation of the Act with greater central oversight
and guidance.'*® Recommendations included greater chief judge education,'®
compilations of chief judges’ and councils’ orders,'*’ enhanced transparency about
the Act’s availability for potential complainants,'*! and revisions in the annual
statistical tabulations of the Act’s implementation.'# It also discussed transferring

133 See ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES 120 (1982).

134 See Reports of the Proceedings—Judicial Conference of the U.S., U.S. CTS., https://www.uscourts.gov/
about-federal-courts/reports-proceedings-judicial-conference-us [https://perma.cc/DV7W-RCTW] (last
visited Jan. 20, 2025).

13528 U.S.C. § 358(a).

136 Archives of the Committee on Judicial Conduct and Disability, U.S. CTS., https://www.uscourts.gov/
judges-judgeships/judicial-conduct-disability/archives-committee-judicial-conduct-and-disability
[https://perma.cc/6 VKS-F92H] (last visited, Jan. 20, 2025).

137 Hellman, Unfinished Dialogue, supra note 2, at 365.
138 See BREYER COMMITTEE REPORT, supra note 60, at 107-25.
139 See id. at 112—14.

140 See id. at 117-19; see, e.g., THE JUD. CONF. COMM. ON JUD. CONDUCT & DISABILITY, DIGEST OF
AUTHORITIES ON THE JUDICIAL CONDUCT AND DISABILITY ACT 103 (2024), https://www.uscourts.gov/
sites/default/files/digest_of authorities_judicial conduct and_diability_september 2024.pdf [https://
perma.cc/3VB5-ZULT].

141 See BREYER COMMITTEE REPORT, supra note 60, at 120-21.

2 1d. at 121-22.
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cases to other circuits when special circumstances in the home circuit might weaken
“public confidence in the process—the view that judges will go easy on colleagues
with whom they dine or socialize.”'** The recommendation recalls the
Nunn/DeConcini advocates’ reluctance to vest authority in the judicial councils lest
it appear to “allow[] judges who work reasonably closely with one another to
adjudicate each other’s behavior.”!#

At its March 2008 meeting, the Conference approved mandatory rules for the
statute’s implementation, twenty-eight years after Congress authorized it to do so.'*
The rules had been proposed by the renamed Judicial Conduct and Disability
Committee,'*® and portended what Professor Hellman called at the time a “cut back
to a considerable degree[]” of the decentralization in the 1980 Act.'¥

The rules reflected the Breyer Committee’s recommendation for “a formally
recognized, vigorous advisory role for [what was then called] the Review
Committee,”'*® a recommendation aimed in part at a sticking point in the complaint-
review process, whereby a judicial council affirmance of a chief judge’s complaint
dismissal is unreviewable.'* Foreclosing review of a council affirmation of a chief
judge’s dismissal creates finality even though by the statutory standard, the
complaint merits a special committee investigation.'>

S 1d. at 116.

144124 CONG. REC. 28285 (statement of Sen. Dennis DeConcini). That concern works both ways. See
generally Nate Raymond & Blake Brittain, Court Extends Suspension of 97-Year-Old US Federal Judge,
REUTERS (Sept. 6, 2024, 3:45 PM), https://www.reuters.com/legal/litigation/court-extends-suspension-
97-year-old-us-federal-judge-2024-09-06/  [https://perma.cc/352J-4CLD]  (discussing how  the
disciplinary body for the Court of Appeals for the Federal Circuit, whose membership consists exclusively
of appellate judges, recently certified one of their own members as disabled).

145 National Rules Adopted for Judicial Conduct and Disability Proceedings, U.S. CTS. (Mar. 11, 2008),
https://www.uscourts.gov/news/2008/03/1 1/national-rules-adopted-judicial-conduct-and-disability-
proceedings [https://perma.cc/36JB-HKBP].

146 See ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES 19 n.1 (2007) [hereinafter 2007 REPORT].

472007 Hearing, supra note 4, at 3.
148 BREYER COMMITTEE REPORT, supra note 60, at 109.
14928 U.S.C. § 357(c).

1502007 REPORT, supra note 146, at 20.
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One complaint that the committee found problematic led in part to a
controversial provision in the rules.!3! The case’s complicated procedural history
included dissents from council decisions affirming the chief judge’s dismissal of the
complaint.'”? The dissenters charged, in essence, that the case merited investigation
by a special committee but that the chief judge’s dismissal and council affirmance
shielded the erroneous administration of the Act from further review.'>3> The
complainant sought Judicial Conference review of the council’s action, which the
Conference referred to what was then the Review Committee.!>* The Committee
decided in April 2006 (as the Breyer Committee was preparing its September report),
that it lacked jurisdiction because the statute authorizes Conference review only on
council actions based on reports of special committees.!>> Because the chief judge
appointed no such committee, the three-judge majority on the committee concluded
that a statutory amendment was necessary to allow review in such cases,'® while the
two dissenters argued that the Conference and thus committee had jurisdiction
because “we have jurisdiction to review whether this matter was of a kind that
Congress intended to be subject to review by the Conference.”'”” Additionally, “the
jurisdiction of appellate tribunals is not determined by the whim of the subordinate
tribunals whose decisions are to be reviewed.”!*8

The Breyer Committee issued its September 2006 report after the Judicial
Conference Review Committee’s April 2006 decision.!>® The Breyer Committee
concluded, as to the case under discussion, “that appointment of a special committee
was called for” and alluded to its “recommendations [later in the report] for steps the

151 See BREYER COMMITTEE REPORT, supra note 60, at 80-85; see also Hellman, Unfinished Dialogue,
supra note 2, at 357-59.

152 In re Opinion of Jud. Conf. Comm. to Rev. Cir. Council Conduct & Disability Ords., 449 F.3d 106,
108 (U.S. Jud. Conf. 2006).

153 In re Complaint of Jud. Misconduct, 425 F.3d 1179, 1199 (9th Cir. 2005) (Winmill, J., dissenting).
154 In re Opinion of Jud. Conf. Comm., 449 F.3d at 108.

155 Id. at 109.

156 1d.

157 Id. at 111 (Winter, J., dissenting).

158 1d.

159 See id. at 106; see also BREYER COMMITTEE REPORT, supra note 60, at 1.
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judicial branch can and should take within its current statutory authority to avoid
situations similar to this and other problematic terminations.”!*

Against that background and noting the statutory authorization for the
committee and Conference rulemaking, the Breyer Committee urged the
“Conference [to] use that rule-making authority to foster, on the part of the Review
Committee, a vigorous advisory role to address and ameliorate the kinds of
problematic terminations” described in its reports.'®!

On the point at issue, the 2008 rules adopted the dissenters’ point of view in the
April 2006 Review Committee decision.'®> Rules 21(b)(1)(B) and (b)(2) of the
current rules, adopted in 2019 and unchanged from the 2008 version, are according
to the commentary “intended to fill a jurisdictional gap as to review of dismissals or
conclusions of complaints.”'®> Rule 21 sets out two circumstances in which the
Conduct Committee may review a council decision affirming a chief judge’s
dismissal order: one is upon a petition of the complainant or subject judge “[w]here
one or more members of [the] judicial council . . . dissented on the ground that a
special committee should [be] appointed.”'®* The other circumstance is “[u]pon
Committee’s initiative . . . but only to determine whether a special committee should
be appointed.”'®® “Before undertaking the review, the Committee must invite that
judicial council to explain why it believes the appointment of a special committee is
unnecessary, unless the reasons are clearly stated in the [judicial] council’s order
denying the petition for review.”!%6

But does the rule, in fact, fill a gap in the statute by affirming the 1980 drafters’
goal of a centralizing review mechanism, or is it simply in violation of the statute?
Professor Hellman discussed this tension while the rules were under consideration,

190 BREYER COMMITTEE REPORT, supra note 60, at 85.
161 1d. at 110.

162 Jup. CONF. OF THE U.S., RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY PROCEEDINGS
710 (2008), https://www.uscourts.gov/sites/default/files/judicial-conduct-and-disability-rules-2008_0
.pdf [https://perma.cc/PDIR-43C5].

19 1d. at 711.
164 Id
195 Id. at 709.

166 GUIDE TO JUDICIARY POL’Y § 320(21)(b)(2) (JUD. CONF. OF THE U.S. 2019), https://www.uscourts
.gov/sites/default/files/judicial_conduct and_disability rules_effective_march 12 2019.pdf [https://
perma.cc/6UGE-HULG]. Compare id. with JUD. CONF. OF THE U.S., supra note 162, at 710—11.
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calling the proposal for committee review “sound policy” but referring as well to the
“seemingly explicit prohibition” on appeals from council denials of petitions to
review chief judge orders.'®’

The idea of a gap might gain support from Senate sponsor DeConcini’s
Congressional Record remarks on September 30, 1980, as the legislation neared
enactment. The Senate struck the bill the House had passed on September 10, and
enacted a slightly different version (which the House adopted and the President
signed).!®® The Senate’s “compromise substitute amendment,” according to sponsor
DeConcini’s remarks, “is at least close to what was originally envisioned by the
Senate [in] this Congress” because it authorized “[t]he Conference . .. to exercise
the authority provided in section 372(c) of this title as the Conference, or through a
standing committee,” the words now in the fourth paragraph of 28 U.S.C. § 331.'¢°
Said DeConcini, “while not [the] independent review court [that he preferred, the
committee] will provide for uniformity of decisions and the building of
precedents,”!”? and “assure the public and the judge of a forum to review those cases
where review is deemed advisable.”!”!

On the one hand, to insist that DeConcini’s words represented the dominant
legislative view would be the kind of argument that gives legislative history a bad
name. He was simply justifying a last-minute amendment as “[t]he Ninety-Sixth
Congress was nearing its end, and time was running out on judicial discipline
reform,”'”? (and the landscape after the upcoming Carter-Reagan election was

1672007 Hearing, supra note 4, at 10, 12.

198 Judicial Councils Reform and Judicial Conduct and Disability Act of 1980, Pub. L. No. 96-458, § 4,
94 Stat. 2036, 2040 (codified as amended at 28 U.S.C. § 331).

16126 CONG. REC. 28090 (1980) (statement of Sen. Dennis DeConcini). Section 372(c) is now chapter
16. See also 28 U.S.C. § 331. The House report on the bill that the Senate amendment replaced said that
the House bill:

[G]rants the conference broader discretion actually to make necessary and
appropriate orders to guide the circuits in the exercise of their disciplinary
authority. In this regard, the conference itself—or a special subcommittee
appointed by the Presiding Officer (the Chief Justice of the United States)—
may also hold hearings, take sworn testimony, and issue subpoenas and
subpoenas duces tecum.

H.R. REP. NO. 96-1313, at 15-16 (1980) (emphasis added).
170126 CONG. REC. 28090 (1980).
71 Id. at 28092.

172 Hellman, Unfinished Dialogue, supra note 2, at 353.
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unclear). Does “where review is deemed advisable” refer to review of council orders
affirming chief judge dismissals?'”> Probably not, but maybe.

On the other hand, the legislative history is bare as to why the statute provides
no remedy for a chief judge’s and council’s failure to do what the statute directs—
appoint a special committee “to make findings of fact about any matter that is
reasonably in dispute.”'’* The section-by-section analysis of the House bill simply
summarizes the provision,'” as does DeConcini’s explanation of the late Senate
substitute bill.!”¢

The question—gap filling or statutory violation?—resurfaced in late 2021 after
an acting chief circuit judge identified a complaint against the chief circuit judge and
a district judge of the circuit, based on several legislators’ allegations that both judges
had, in successive years, hired as a law clerk an individual whom others accused of
making racist comments some years earlier.!”” The acting chief circuit judge asked
Chief Justice Roberts to transfer the case to another circuit, which he did in late
2021.178

Soon thereafter, the chief judge of the transferee circuit dismissed the
complaint,'” a dismissal that the council affirmed in January 2022.'%° After the same
legislators wrote to the council and the JC&D Committee in March 2022 seeking
reconsideration of the council’s action, the Committee in July 2022, acting under the

173126 CONG. REC. 28090 (1980).

17428 U.S.C. §§ 352(a)(2), 353.

175 H.R. REP. NO. 96-1313, at 13 (1980).
176 126 CONG. REC. 28092 (1980).

177 In re Complaint of Jud. Misconduct, No. 22-01, 2022 U.S. App. LEXIS 37956, *1-2 (U.S. Jud. Conf.
2022).

'8 Id. at *2-3.

17 In re Charge of Jud. Misconduct, Nos. 21-90142-jm, 21-90143-jm, at 3 (2d Cir. Jud. Council Dec. 22,
2021), https://fingfx.thomsonreuters.com/gfx/legaldocs/byprjmbzkpe/01132021clerk.pdf [https:/
perma.cc/7SF9-FSW7].

180 In re Charge of Jud. Misconduct, Nos. 21-90142-jm, 21-90143-jm, at 1 (2d Jud. Council Jan. 13, 2022),
https://fingfx.thomsonreuters.com/gfx/legaldocs/zdpxrwqobpx/11012023pryor.pdf [https://perma.cc/
CQ8D-YTHS].
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authority granted it in Rule 21, essentially directed the chief judge to appoint a
special committee. '8!

Over a year later, the Second Circuit judicial council issued a brief order,
declining the JC&D Committee’s directive because, without saying as much, the
Executive Committee of the Judicial Conference authorized it to do so. In so
authorizing, the Executive Committee apparently discarded the Conference-
approved rule.'®? A passage from the Council’s page-and-a half order merits quoting
in full:

In light of the significant question raised by the Subject Judges as to the statutory
authority of the JC&D Committee to issue its July 8, 2022, directive, the Second
Circuit Judicial Council voted unanimously to seek guidance from the Judicial
Conference of the United States. On June 28, 2023, the Judicial Council received
such guidance from the Executive Committee, acting on behalf of the Judicial
Conference. Having reviewed the Executive Committee’s guidance as to the scope
of this Council’s discretion and consistent with this guidance, the Judicial Council
unanimously declines to reconsider the Council’s order of January 13, 2022.'83

The report of the Judicial Conference’s March 2024 meeting noted that the
Conference Executive Committee had “[r]eferred . . . to the Committee on Judicial
Conduct and Disability for consideration whether any rule-based modifications
should be made arising from the potential incompatibility of Judicial Conduct and
Disability Rule 21(b)(2) and 28 U.S.C. §§ 352(c) and 357(c).”'3* No resolution of
the matter appears in the report of the Conference’s September 2024 proceedings. '®

C. Transparency and Privacy Protection

The National Center for State Courts’ Center for Judicial Ethics has among its
resources a one-page table: “When confidentiality ceases in formal judicial discipline

181 In re Complaint of Jud. Misconduct, 2022 U.S. App. LEXIS 37956, at *7.

182 In re Charge of Jud. Misconduct, Nos. 21-90142-jm, 21-90143-jm, at 2 (2d Cir. Jud. Council Oct. 31,
2023), https://fingfx.thomsonreuters.com/gfx/legaldocs/zdpxrwqobpx/11012023pryor.pdf [https://
perma.cc/K67B-W25S].

1 1,

18 ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES 4-5 (2024).

135 See id.
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proceedings.”'®® Thirty-six states are listed under the heading “Fact-finding hearing
is public.”'®” Four are listed under “Proceedings confidential until court orders public
discipline” (and ten under “Proceedings confidential until recommendation for
public discipline is filed”).!88

The federal process, according to the 1980 statute as implemented by the rules,
is essentially that of the four states—councils must post all final orders and related
materials but may identify the subject judge only if the council or Conference impose
public discipline (and in a few rare specified circumstances).'®® Nunn/DeConcini
provided that proceedings would be confidential until the final stage—adjudication
before the Supreme Court,'”® because, as Senator Nunn said, “if there is an appeal to
the Supreme Court, there would have to be a certain amount of disclosure necessary
for the adjudication of the appeal.”'®! But—perhaps to reassure judges hostile to the
idea of any mechanism—he characterized this approach (compared to an
impeachment inquiry) as “a rather gigantic step toward the protection of a judge’s
constitutional and due process rights and his rights to not have his reputation
harmed.”!?

Chapter 16 provides even greater confidentiality—what Professor Hellman
labelled at the time a “bias against disclosure.”'?* Although ameliorated somewhat,
the statute and rule still “put[] off the day when the public would see the serious and
conscientious way in which the judiciary dealt with the accusations.”**

18 NAT’L CTR. FOR STATE CTS., WHEN CONFIDENTIALITY CEASES IN FORMAL JUDICIAL DISCIPLINE
PROCEEDINGS 1 (2024), https://www.ncsc.org/ _data/assets/pdf file/0022/37633/Confidentiality
table.pdf [https://perma.cc/6NW7-6NVU].

187 Id.
188 Id

139 See 28 U.S.C. § 360(a)(1); see also GUIDE TO JUDICIARY POL’Y § 320(4) (JuD. CONF. OF THE U.S.
2019), https://www.uscourts.gov/sites/default/files/judicial _conduct_and_disability rules_effective
march_12_2019.pdf [https://perma.cc/6UGE-HUL6].

190120 CONG. REC. 36067 (1974); Hearings on S. 1110, supra note 38, at 15.
! Hearings on S. 1110, supra note 38, at 30.

2 1d. at 31.

193 Hellman, Regulation of Judicial Ethics, supra note 2, at 231.

194 Id. at 233-34.
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Considering the matter more broadly, Professor Hellman has called for changes
in the rules in three areas:

. making available information on filing a complaint;'®

*  making available information about some proceedings before they are
final;'% and

. making accessible, as a practical matter, judicial conduct and disability
orders that are exceptions in some way to the hundreds of routine final
orders.'’

1. Information on How to File a Complaint

The statute, silent on the mechanics of filing (beyond the bare requirement of
filing “a written complaint” with the court of appeals clerk), imposes no obligation
on the courts to advertise the procedure’s availability.'”® In 2000, the “Illustrative
Rules” suggested that courts make rules and complaint forms available in their
clerk’s offices.!®® By 2002, the Conference adopted a recommendation of its Review
Committee to “[u]rge every federal court to include a prominent link on its website
to its circuit’s forms for filing complaints . . . and its circuit’s rules governing the
complaint procedure.”® It cited the “increasing importance of on-line availability
of information for the transaction of legal business, and . . . the suggestion of two
members of Congress.”! (The “prominent link” reference repeats nearly verbatim
the legislators’ letter.2%%)

1952014 Hearing, supra note 4, at 12.

19 Hellman, Unfinished Dialogue, supra note 2, at 371.
1972014 Hearing, supra note 4, at 12.

19898 U.S.C. § 351(a).

19 See ADMIN. OFF. OF THE U.S. CTS., ILLUSTRATIVE RULES GOVERNING COMPLAINTS OF JUDICIAL
MISCONDUCT AND DISABILITY 62 (2000), https://www.uscourts.gov/sites/default/files/illustrative-
rules_0.pdf [https:/perma.cc/MZ7U-UP6W].

200 ADMIN. OFF. OF THE U.S. CTS., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES 58 (2002).

201 Id.

202 This reference is to the February 27, 2002, letter to Chief Justice William Rehnquist from Howard
Coble and Howard Berman, chair and ranking member, House Judiciary Subcommittee on Courts,
Intellectual Property, and the Internet. See H.R. REP. NO. 107-459, at 16 (2002).
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That recommendation had little apparent impact. Breyer Committee staff found
in 2005 that most courts of appeals websites had information about the Act, but few
displayed it “prominently.” Only about half of the district court websites had any
information about the Act, and few of those displayed it prominently either.2%* (There
was also no statistically significant relationship between filing information
availability and rate of complaints.?’¥) Those findings led the Breyer Committee to
recommend that judicial councils require all court websites to “display the form and
circuit rules ‘prominently’ . . . that is, with a link on the homepage.”?*

Somewhat in response to that recommendation, the Judicial Conference’s
initial binding national rules (2008) changed the Illustrative Rules’ requirement for
clerks’ office availability by also requiring availability on the courts’ respective
websites or through a link to the court of appeals website.?® Those 2008 rules had
some apparent impact. A 2014 survey found that fifty-six percent of the 200 court
websites displayed the material on the homepage (and on an additional twenty-four
percent, the material was available with one additional click).?’” Professor Hellman
endorsed a proposal to emphasize virtual over paper availability,?®® by revising the
rule to lead with the requirement of website posting, followed by clerks’ office
availability,?” but the rule currently in effect is unchanged from the 2016 version.?!?

I conducted a late August 2024 spot check of the websites of the twelve Third
Circuit courts and found that only one site had no judicial complaint information

203 See BREYER COMMITTEE REPORT, supra note 60, at 32-33.
204 1d. at 33.

25 1d. at 120.

206 See JUD. CONF. OF THE U.S., supra note 162, at 723.

207 RUSSELL R. WHEELER, STATEMENT OF RUSSELL R. WHEELER ON PROPOSED AMENDMENTS TO
JUDICIAL CONFERENCE RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY PROCEEDINGS 4-5
(2014), https://www.uscourts.gov/sites/default/files/wheeler_statement - final 0.pdf [https:/
perma.cc/FX85-2E6U].

282014 Hearing, supra note 4, at 12 n.24.
209 WHEELER, supra note 207, at 5.

210 Compare GUIDE TO JUDICIARY POL’Y §320(28) (Jup. CONF. OF THE U.S. 2016),
https://www.uscourts.gov/sites/default/files/guide-vol02e-ch03.pdf [https:/perma.cc/852N-3PUS], with
GUIDE TO JUDICIARY POL’Y § 320(28) (JuD. CONF. OF THE U.S. 2019), https://www.uscourts.gov/
sites/default/files/judicial_conduct and_disability rules_effective march_12 2019.pdf [https://
perma.cc/6UGE-HULG6]. Full disclosure: I urged (unsuccessfully) the Judicial Conduct Committee to list
website availability first in its 2015 rules revision. See WHEELER, supra note 207, at 5.
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anywhere.?!! Nine of the twelve, including the court of appeals, had a “Judicial
Conduct and Disability” link on the homepage (a tenth homepage posted only the
now dated, 2008 Judicial Conference Rules).?'> Most of the nine websites took the
user to the Third Circuit Court of Appeals’ website’s judicial conduct page; a few
linked to the judicial conduct page on the uscourts.gov website.?!?

I suspect from the occasional checks of websites since 2005 that chief judges
and administrative staff are not averse to following the plain, obligatory language of
the rules requiring website posting, but as they revise websites (for any number of
reasons), the requirement sometimes falls between the cracks. Occasional reminders
to chief judges and clerks of court could help.

One more thing about transparency and availability: this discussion is about
helping would-be complainants know where to download paper forms on which to
record complaints for physical submission to chief judges through the respective
clerks of court. Nowhere in the rules will one find the concept of electronic
submission—either by fax or email transmission, or by online completion and
submission.?!

2. Publicizing Proceedings Before Final Action

Professor Hellman, in his articles and testimony before the JC&D Committee,
has generally endorsed not releasing the name of the subject judge in almost all cases
but recommended that the rules adopt a “presumption” that “[w]hen the substance of
a misconduct complaint has been the subject of a public report. .. or a publicly
available judicial decision . . . orders arising out of that complaint will disclose the
identity of the judge,” including “when the complaint is dismissed on the merits and
also when the proceeding is concluded based on corrective action.”?!3

As to disclosing proceedings before final action, Professor Hellman had
success in persuading the JC&D Committee to revise the 2008 Rules—which

21T Russell R. Wheeler, Survey of Websites (Aug. 30, 2024) (on file with the University of Pittsburgh
School of Law).

212 Id.
2 1d.

214 See RUSSELL R. WHEELER, STATEMENT OF RUSSELL R. WHEELER FOR OCTOBER 30, 2018 HEARING
ON SEPTEMBER 2018 PROPOSED CHANGES TO JUDICIAL CONFERENCE RULES FOR JUDICIAL-CONDUCT
AND JUDICIAL-DISABILITY PROCEEDINGS 4-5 (2018), https://www.uscourts.gov/sites/default/files/
russell_wheeler public_comment proposed_changes code_rules.pdf [https://perma.cc/Q43Q-XUL2].

215 Hellman, Unfinished Dialogue, supra note 2, at 378.
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allowed disclosure “[i]n extraordinary circumstances . . . when necessary to maintain
public confidence” in the disciplinary process—to allowing it “when necessary or
appropriate” to maintain such confidence, noting however, that the change, while
sound policy, may conflict with the Act.?!®

Another implication of confidential proceedings is suggested by a Ninth Circuit
disciplinary investigation that began in 2022, when the chief judge initiated a
complaint that was disclosed in July 2024 by a final order. That order requested the
subject judge’s resignation for repeated sexual dalliances with current and former
clerks, including one serving as an assistant U.S. attorney.?!” The matter included the
judge’s recusal from numerous cases and an objection from the local public defender
that, quoting a news report, “defense lawyers were not at the time told why [the
judge] was recused from those cases, and without that information, defendants could
not challenge decisions [the judge] made pre-recusal that may have been ‘infected
by conflict.””?!8

3.  How to Display All Orders Once Final and Released

The Act simply directs “mafking] available to the public through the
appropriate clerk’s office” all written orders that the Act authorizes to be made
public.2!® The 2008 Rules, in language unchanged in the 2019 Rules, also provide
that “[i]f the orders appear to have precedential value, the chief judge may cause
them to be published.?*

The 2008 Rules provided for public availability in the clerk’s office or
online;?*! the 2016 Rules changed the “or” to “and” (thus mandating online
availability);??? and the 2019 Rules amended the rule to name online availability

216 1d. at 371-72.

217 See News Release, United States Courts for the Ninth Circuit, Jud. Conduct and Disability Complaint
No. 22-90121 (July 8, 2024), https://cdn.ca9.uscourts.gov/datastore/ce9/2024/22-90121%20News%
20Release%20&%200rder%20and%20Certification.pdf.

218 Nate Raymond, Alaska Judge Scandal Prompts Referral to DOJ Watchdog, REUTERS (July 19, 2024,
4:33 PM), https://www.reuters.com/legal/legalindustry/alaska-judge-scandal-prompts-referral-doj-
watchdog-2024-07-19/ [https://perma.cc/6AXQ-GQKQ].

2918 U.S.C. § 360(b).
220 Jup. CONF. OF THE U.S., supra note 162, at 716.
221 Id

22 GUIDE TO JUDICIARY PoL’Y §320(24)(b) (JuD. CONF. OF THE U.S. 2016), https://www
.uscourts.gov/sites/default/files/guide-vol02e-ch03.pdf [https:/perma.cc/852N-3PUS5].
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before paper availability,??* all concessions to today’s reality that “available” means
“online.” These changes came after (and perhaps due to) suggestions at the
hearings.??*

The option to publish orders with possible precedential value reflects a
recognition that a scholar or journalist researching the implementation of the Act (or
a chief judge or staff attorney looking for a case on point) can use some help in
distinguishing the few needles in the haystacks of online lists of hundreds of routine
orders distinguished only by different order numbers. Needles might include some
orders, even if they lack precedential value, that deal with unusual situations or
otherwise differ from the largely boilerplate language by which most orders dispose
of clearly unmeritorious complaints. The JC&D’s recently published Digest of
Authorities on the Judicial Conduct and Disability Act (a service suggested by the
Breyer Committee) will help researchers in and outside the courts, but it is not a
guide to variations in practices and approaches.?*> Professor Hellman and I have
suggested various ways in which the rules might suggest or authorize signals to
identify unusual orders—posting them on a separate page, for example, flagging
them with an asterisk, or including the name of the judge in the identification (when
the judge is named in the order).??® The only concession so far in the rules is in the
2019 commentary to Rule 24: a sentence states that “[t]he judiciary will seek ways
to make decisions on complaints filed in their courts more readily accessible to the
public through searchable electronic indices.”??’

D. Standard of Misconduct

Under the 1980 Act, chief judges and staff review hundreds of complaints to
find the few that may make credible claims of misconduct or performance-degrading

223 GUIDE TO JUDICIARY POL’Y § 320(24)(b) (JUD. CONF. OF THE U.S. 2019), https://www.uscourts.gov/
sites/default/files/judicial conduct and_disability_rules_effective_march 12 2019.pdf [https://
perma.cc/6UGE-HULG].

224 See WHEELER, supra note 207, at 5; 2014 Hearing, supra note 4, at 12.

225 See THE JUD. CONF. COMM. ON JUD. CONDUCT & DISABILITY, supra note 140; Judicial Conduct &
Disability, U.S. CTS., https://www.uscourts.gov/judges-judgeships/judicial-conduct-disability [https://
perma.cc/8W5L-LPR4] (last visited Jan. 20, 2025).

226 See WHEELER, supra note 214, at 3; 2014 Hearing, supra note 4, at 12.

27 GUIDE TO JUDICIARY POL’Y §320(24) cmt. (Jup. CONF. OF THE U.S. 2019), https://
www.uscourts.gov/sites/default/files/judicial_conduct _and_disability rules_effective_march 12 2019
.pdf [https://perma.cc/6UGE-HUL6].
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disability, and, if established, impose a range of sanctions.??® In special cases, where

councils find conduct that might be grounds for impeachment, they may certify that
finding to the Judicial Conference.”” The Conference, in turn, on council
certification, or on its own determination, may notify the House of Representatives
that “consideration of impeachment may be warranted.”>** Councils may also
propose the removal from office of term-limited judges (who constitute almost half
the federal judges);?' certify the disability of good-behavior tenured judges or tempt
their early retirement with relaxed service requirements;>? or order other actions,
which “may include” a temporary suspension of case assignments or public or
private censure.?*?

The standard for these admittedly rarely applied, but potentially professionally
devastating, sanctions have been described as “not subject to precise definition,”?*
“as open-ended as it is terse,”?* and “indisputably Delphic.”?*® Given the ambiguity,
the rules themselves provide over ten specific examples of cognizable conduct.??’

228 See Table S-22, supra note 50.
2998 U.S.C. § 354(b)(2).
20 14§ 355(b).

Bl Id. § 354(a)(3)(B). Compare Status of Bankruptcy Judgeships—dJudicial Business 2023, U.S. CTS.,
https://www.uscourts.gov/statistics-reports/status-bankruptcy-judgeships-judicial-business-2023
[https:/perma.cc/6AXQ-GQKQ] (last visited Jan. 20, 2025) (reporting 345 term-limited bankruptcy
judgeships in 2023), and Status of Magistrate Judge Positions and Appointments—Judicial Business
2023, U.S. Crts., https://www.uscourts.gov/statistics-reports/status-magistrate-judge-positions-and-
appointments-judicial-business-2023  [https://perma.cc/BSXK-RKJ9] (last visited Jan.20, 2025)
(reporting 589 term-limited magistrate judge positions in 2023), with Biographical Directory of Article
11l Federal Judges, 1789-Present, FED. JUD. CTR., https://www.fjc.gov/history/judges/search/advanced-
search [https://perma.cc/J9D5-NK3Z] (last visited Jan. 20, 2025) (reporting 1,432 sitting district and
circuit judges).

3228 U.S.C. § 354(a)(2)(B).
23 1d. § 354(a)(2)(A).

2% GUIDE TO JUDICIARY POL’Y § 320(4) cmt. (JuD. CONF. OF THE U.S. 2019), https://www.uscourts.gov/
sites/default/files/judicial conduct _and_disability_rules_effective_march 12 2019.pdf [https://perma
.cc/6UGE-HULSG6].

35 Hellman, Regulation of Judicial Ethics, supra note 2, at 211-12.
236 Charles Geyh, The Architecture of Judicial Ethics, 169 U. PA. L. REV. 2351, 2395 (2021).

37 See GUIDE TO JUDICIARY POL’Y §§ 320(4)(a), 320(4) cmt. (JuD. CONF. OF THE U.S. 2019), https://
www.uscourts.gov/sites/default/files/judicial_conduct and_disability rules_effective_march 12 2019
.pdf [https://perma.cc/6UGE-HULG6].
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The 1980 statutory standard, codified at §351(a) of Title 28, defines
misconduct as “conduct prejudicial to the effective and expeditious administration
of the business of the courts.”**® The misconduct standard is a curiously modified
version of the statutory charge to the judicial councils in the same 1980 legislation:
“Each judicial council shall make all necessary and appropriate orders for the
effective and expeditious administration of justice within its circuit” (which orders
“[a]ll judicial officers and employees of the circuit shall promptly carry into
effect”).?®®

These formulations stem from the 1939 statute that created the councils.?* It
directed the chief circuit judges to convene the court of appeals judge to sit as a
judicial council at least twice a year “[t]o the end that the work of the district courts
shall be effectively and expeditiously transacted,” and told district judges “promptly
to carry out the directions of the council as to the administration of the business of
their respective courts.”?*! The 1948 recodification of the Judicial Code modified the
language to vest the councils with the order-making authority now in the Act,?*? but
until 1980, it was the authority to make orders for the effective “administration of
the business of the courts.”*3

The 1980 Act changed the object of the orders from “the administration of the
business of the courts” to the “administration of justice,”** but for the misconduct
standard, it retained the “business of the courts” phrase. That may reflect deference
to the 1979 Judicial Conference resolution on which the House bill was based (the
resolution used the “business of the courts” terminology).?* (The “prejudicial to”
language may come from state law provisions authorizing discipline commissions to

2828 U.S.C. § 351(a) (emphasis added).

29 Id. § 332(d)(1)~(2) (emphasis added).

240 Act of Aug. 7, 1939, ch. 501, § 306, 53 Stat. 1223, 1224.
241 Id

222 See FISH, supra note 101, at 417. The revised language, characterized as “[c]hanges in phraseology”
by the House of Representatives Office of Law Revision Counsel, occurred in the 1948 recodification of
Title 28. See 28 U.S.C. § 332.

28 Michael J. Remington, Circuit Council Reform: A Boat Hook for Judges and Court Administrators,
1981 BYU L. REV. 695, 725 (1981).

244 Id.

2451979 REPORT, supra note 40, at 5 (“[ TThe Judicial Council . . . should take such action as is appropriate
to assure the effective and expeditious administration of the business of the courts within the circuit.”).
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impose sanctions for, among other things, “conduct prejudicial to the proper
administration of justice.”)?*

Whatever the provenance, the “administration of the business of the courts” is
a strange standard by which to judge ethical conduct. Although not commenting on
§ 351°s misconduct standard,?*” a key House Judiciary staffer who was present at the
creation of the 1980 Act stated “the ‘business of the courts’ language reflects concern
only with the courts’ technical and internal administrative workings.”?*® Providing
“effective and expeditious administration of the business of the courts™?*
up such worthy administrative goals as efficient juror utilization or effective case
management techniques. The lack of either can cause inefficient judicial
administration, but one would not immediately assume unethical conduct when a
court calls more or fewer potential jurors than likely to be needed for the day’s voir
dires, or when a court’s lackadaisical docket monitoring causes unnecessary
backlogs. Congress in 1980, it would seem, asked too much of the words “effective
and expeditious” court administration.?*°

conjures

Is there a case for statutory rules change, given the language’s strange
provenance and the fact that it is “as open-ended as it is terse”??*! Professor Hellman
in 2007 did not endorse a statutory change because, at least at that point, he had “not
see[n] evidence that uncertainty as to what constitutes misconduct ha[d] been a
serious problem in the administration of the Act,”?*? partly because chief judges
already look to the Code of Conduct for U.S. Judges for guidance.?>* I have not seen
much such evidence almost two decades later, at least from the standpoint of those
administering the Act, or likely on the part of federal judges in their capacity as
potential objects of complaints. Moreover, judges have the opportunity to ask the
Judicial Conference’s Codes of Conduct Committee for confidential advisory

26 £ o MD. RULE 18-402(m)(1).

%798 U.S.C. § 351(a).

248 Remington, supra note 243, at 726.

298 U.S.C. § 351(a).

20 d.

5! Hellman, Regulation of Judicial Ethics, supra note 2, at 211.
322007 Hearing, supra note 4, at 16.

23 Id. at 16.
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opinions about whether some contemplated action would run afoul of the Code.?**
While the Code is not the per se standard of acceptable judicial conduct under the
Act, chief judges and judicial councils are unlikely to find conduct consistent with
the advisory Code to be misconduct,?®® and it is well-established that chief judges
look frequently to the Code to define misconduct, as the Code encourages them to
d0'256

But what about complainants? As a practical matter, few complainants have
read the rules or the statutory standard even though it is quoted prominently in the
uscourts.gov website’s section on judicial conduct, specifically the second of
“frequently asked questions” about the complaint process: “2. What can I complain
about?” The text goes on to give specific examples.?”’ If most potential complainants
consulted the standard, and accompanying website text advising complainants that
the process is not a means for contesting judicial decisions, one would not expect the
high rate of complaint dismissals on those very grounds.?*® Thus, one might argue
that the specific statutory standard for misconduct is, as a practical matter, irrelevant,
and that there is no practical reason to change the standard, because most people

3% CODE OF CONDUCT FOR U.S. JUDGES intro. (JUD. CONF. OF THE U.S. 2019) (describing the advisory
opinion process). See also GUIDE TO JUDICIARY PoL’Y § 220 (JuD. CONF. OF THE U.S. 2024),
https://www.uscourts.gov/sites/default/files/guide-vol02b-ch02 _1.pdf [https://perma.cc/G7SZ-Q3ZK]
for published advisory opinions, which the Code of Conduct Committee refashions and publishes when
an opinion is likely to be of general applicability.

55 See, e.g., THE JUD. CONF. COMM. ON JUD. CONDUCT & DISABILITY, supra note 140, at 9; but see GUIDE
TO JUDICIARY POL’Y § 220 (JUD. CONF. OF THE U.S. 2024), https://www.uscourts.gov/sites/default/files/
guide-vol02b-ch02_1.pdf [https://perma.cc/G7SZ-Q3ZK] (discussing the Committee on Codes of
Conduct Advisory Opinions and service on organizational boards).

256 CODE OF CONDUCT FOR U.S. JUDGES Canon 1 cmt. (JUD. CONF. OF THE U.S. 2019) (“[The Code] may
also provide standards of conduct for application in proceedings under the Judicial Councils Reform and
Judicial Conduct and Disability Act of 1980. Not every violation of the Code should lead to disciplinary
action.”); GUIDE TO JUDICIARY POL’Y § 320(4) cmt. (JUD. CONF. OF THE U.S. 2019), https://www
.uscourts.gov/sites/default/files/judicial conduct and_disability rules effective march 12 2019.pdf
[https://perma.cc/6UGE-HULG6] (“While the Code’s Canons are instructive, ultimately the responsibility
for determining what constitutes cognizable misconduct is determined by the Act and these Rules, as
interpreted and applied by judicial councils.”).

7 FAQs: Filing a Judicial Conduct or Disability Complaint Against a Federal Judge, U.S. CTS. (July
2021), https://www.uscourts.gov/administration-policies/judicial-conduct-disability/fags-filing-a-
judicial-conduct-or-disability-complaint-against-a-federal-judge#question2 [https://perma.cc/39QX-
4GP8].

28 See id.; see also Table S-22, supra note 50 (showing that, of the 1,286 complaints that chief judges
dismissed in statistical year 2023, 1,065 cited “Merits-Related” as a reason).
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inclined to claim judicial misconduct will claim it regardless of the statutory
standard, however elaborated.

Others will argue, however, that a regime with the potential for career-defining
sanctions should provide specific guidance as to what is sanctionable—guidance
both to the object of the complaint, and those considering a complaint. For one
example, a close student of the Act and its administration has argued as recently as
2021, not for a statutory amendment to the standard, but rather a change in federal
court policy: “a default in favor of Code of Conduct violations constituting conduct
prejudicial to the effective and expeditious administration of the business of the
courts and therefore subject to discipline under the Judicial Conduct and Disability
Act. The federal judiciary should replace the ‘shoulds’ in its Code with ‘shalls.””>>
(This admonition could also reflect a modification of the Code to distinguish
mandatory from advisory provisions, as suggested in the American Bar Association
Model Code.?*)

Whatever the merits of the argument—and given its source, it is meritorious—
the JC&D Committee has shown a reluctance to undertake significant changes to the
rules. And any effort towards statutory change risks subjecting Chapter 16 to the
ministrations of an unpredictable Congress.

CONCLUSION

To recall again Professor Hellman’s challenge: “What did Congress get right,
where did it go wrong, what developments did it not anticipate?”’

By way of summary, the controversy over excluding Supreme Court Justices
from Nunn/DeConcini was in a sense non-consequential because those bills’ basic
design gave way to a decentralized regime that would have trouble handling
complaints about Supreme Court Justices. Nevertheless, the Justices’ status as the
only federal judges immune from a formal complaint procedure continue to roil
debate over the Court, especially given the recent behavior of some Justices, which
probably falls into the category of “what developments did [Congress] not
anticipate?”

2% Geyh, supra note 236, at 2396.

260 MODEL CODE OF JUD. CONDUCT scope, para. 2 (AM. BAR ASS’N 2011) (“Where a Rule contains a
permissive term, such as ‘may’ or ‘should,” the conduct being addressed is committed to the personal and
professional discretion of the judge or candidate in question, and no disciplinary action should be taken
for action or inaction within the bounds of such discretion.”); see also, e.g., CODE OF JUD. CONDUCT
pmbl., para. 6 (JUD. CONDUCT BD. OF PA. 2014); MD. RULE 18-100.1(b)(1)(A).
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Second, the tension between centralized and decentralized administration of the
Act is likely to be a recurring feature of federal judicial ethics regulation, as it is of
federal judicial administration more broadly.

Third, the Conference shows little inclination to change its basic presumption
in favor of confidentiality over transparency.?®! Given the paucity of complaints that
reach the serious investigative stage, it’s hard to assess whether more transparent
formal investigations would bolster public confidence in the disciplinary system (or
at least confidence of the slice of the public that watches these matters).

Fourth, although the federal statutory standard for defining judicial misconduct
is vague, that likely has little practical impact. Confusion between the standard and
the Codes of Conduct seems baked into the controversy over the U.S. Supreme
Court.

Stepping back for a broader view of the Act prompts several concluding
observations.

First, we know that only a very small fraction of all complaints are cognizable
under the Act and merit full investigation.?®? Chief judges dismiss the great majority
of complaints, principally because they are “merits-related”—attacks on the judges’
judicial decisions—or do not raise facts reasonably in dispute.’®® Chief judges
appoint only a handful of special committees.?* And, based on the two empirical
studies, we can have reasonable confidence that, by and large, chief judges and
judicial councils are administering the Act as Congress intended.?®

What we do not know is the degree to which the possibility—the threat—of a
formal complaint filing deters judges from questionable conduct they might
otherwise undertake or causes them to retire or otherwise leave active status or seek
help to deal with a mental or physical disability. We can’t, in other words, quantify

21 See GUIDE TO JUDICIARY PoL’Y §§ 320(23), 320(23) cmt. (JuD. CONF. OF THE U.S. 2019),
https://www.uscourts.gov/sites/default/files/judicial_conduct and disability rules_effective march 12
2019.pdf [https://perma.cc/6UGE-HULG6].

22 See Table S-22, supra note 50.
2 gy,
264 See, e.g., id.

265 See Barr & Willging, supra note 65, at 35-36; BREYER COMMITTEE REPORT, supra note 60, at 5.
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the disciplinary and corrective activity that occurs with the Act looming in the
background, although judges aver that it is significant.2%

Finally, in an indirect way, the Act has probably bolstered diffuse public
confidence in the lower federal courts, based on the repeated ad nauseum but still
imprecise claim (in various formulations) about the federal Judicial Code of
Conduct.?®” President Biden put it this way: “Every other federal judge is bound by
an enforceable code of conduct, and there is no reason for the Supreme Court to be
exempt.”?%® It is not important that the statement confuses the advisory Code of
Conduct with the Act, which nowhere makes any mention of the Code of Conduct
(even if chief judges may refer to it in their orders). What’s important is that the
public, or the segments of it that pays attention to judicial matters, perceives that a
means exists to hold most federal judges to account, even if they are unaware of the
specific means on the books.

266 See BREYER COMMITTEE REPORT, supra note 60, at 99-105.
267 See generally CODE OF CONDUCT FOR U.S. JUDGES (JUD. CONF. OF THE U.S. 2019).

268 Biden, supra note 82.

ISSN 0041-9915 (print) 1942-8405 (online) ® DOI 10.5195/lawreview.2024.1069
http://lawreview.law.pitt.edu





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


