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DEPOLARIZING AMERICA WITH RANKED-
CHOICE VOTING 

Kyle Compton* 

ABSTRACT 
Change is difficult. Most voters head to the polls on Election Day and fill in the 

oval next to a single candidate for each race on the ballot. Other than a few states, 
voters know nothing but the predominant “single-choice” system. Ranked-choice 
voting (“RCV”) is a voting reform proposal garnering national attention. In contrast 
to a “single-choice” system, RCV allows voters to rank multiple candidates. Beyond 
a change in procedure, ranked-choice voting would substantively change the culture 
of elections. Our current system incentivizes polarization among candidates and the 
electorate because, especially in primaries, candidates know they can win the 
election with a small percentage of the overall votes cast. Instead of seeking broad 
support, candidates can express more extreme views and still win. In contrast, 
ranked-choice voting reduces this polarization by requiring candidates to appeal to 
a broader base of the electorate and forcing them to moderate their rhetoric and 
policies. 

Unfortunately, politicians only support RCV when it benefits their own 
interests. Some politicians know the theoretical benefits RCV can bring, but 
entrenchment in a system focused on power and opposition is preventing them from 
actualizing these benefits. Even with the recent, historic election, and polarization 
plaguing our politics, states are trying to quickly ban the use of this electoral reform. 
This reform should be favored by any proponent of democratic ideals and reduced 
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political division. In the long run, RCV will moderate discourse, provide space for 
third and fourth parties to build momentum, and garner policy concessions from 
major parties. 

Instead of waiting for self-interested politicians to pass RCV legislation, 
citizens should follow Maine and Alaska’s lead by passing voter-led ballot initiatives 
on RCV. Voters are tired of the polarized politics among elected officials, the media, 
and citizens themselves. RCV will bring more voters to the polls and build consensus. 
Citizens should use citizen-initiated ballot measures to pass RCV in their states to 
moderate polarization and force political candidates to seek a broader base of 
support during elections. 
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Isn’t that what democracy is meant to do? Enacting the will of the majority while 
looking after the minority. Preferential voting is a system where not everyone gets 
exactly what they want, but at least most people get something.1 

INTRODUCTION 
Politicians are standing in the way of the voting reform effort known as ranked-

choice voting (“RCV”).2 To be sure, the cat is out of the bag when it comes to RCV 
as a new ballot method.3 The people of Maine brought RCV’s recent renaissance to 
the forefront in 2018,4 and since then, states, elected officials, and citizens have 
debated its efficacy and propriety. RCV has many benefits, but its most viable use is 
to reduce the polarization that is plaguing every aspect of our politics and spreading 
to our everyday lives.5 Our current system, almost exclusively electing officials via 

                                                           

 
1 Rosa O’Hara, Opinion, How Australia Could Fix U.S. Elections, WASH. POST (Mar. 22, 2018, 3:18 PM), 
https://www.washingtonpost.com/news/theworldpost/wp/2018/03/22/ranked-choice-voting/ [https:// 
perma.cc/64HV-C7W4]. 
2 For the purposes of this Article, RCV refers to single-seat races and the general process of voters ranking 
candidates by relative preferences and having an “instant run-off” in the case of a candidate not receiving 
a majority of the votes cast after the first round of counting. Ranked Choice Voting, FAIRVOTE, 
https://www.fairvote.org/rcv#where_is_ranked_choice_voting_used [https://perma.cc/WSD8-KNAA] 
(last visited Aug. 22, 2025). Some jurisdictions or commentators will use RCV interchangeably with terms 
like instant-runoff voting (“IRV”) or preferential voting. This Article will use RCV unless citing a direct 
quotation. See Ranked Choice Voting Information, infra note 72. 
3 See Gabrielle Gurley, Ranked-Choice Voting Draws Bipartisan Ire, THE AM. PROSPECT (June 21, 2024), 
https://prospect.org/politics/2024-06-21-ranked-choice-voting-draws-bipartisan-ire/ [https://perma.cc/ 
2VEK-9SMG]. 
4 The Public Law was approved via ballot initiative in 2018 by a vote of 149,900 to 128,291. Votes on 
People’s Vetoes, ME. STATE LEGISLATURE (July 20, 2020), https://legislature.maine.gov/lawlibrary/ 
votes-on-peoples-vetoes/9205/ [https://perma.cc/X35Q-9E5M]. 
5 See Gurley, supra note 3. 
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a “single-choice”6 ballot, breeds extremism and polarization.7 Unfortunately, 
politicians are content with the status quo and will seek to maintain it.8 

At the federal level, there has been some activity, but little movement, in 
changing the status quo or passing progressive voting reform such as related Voting 
Rights Act (“VRA”) legislation. Recently, members of Congress have introduced 
bills and resolutions both for and against RCV. A House Joint Resolution was 
included in a 2023 bill to add twelve senators to the Senate and have them voted on 
nationwide using RCV.9 Other members of Congress introduced another bill to 
amend the 2002 Help America Vote Act to prohibit states from using RCV in federal 
elections and to prohibit the District of Columbia from using RCV.10 Because of the 
conflicting movement at the federal level, RCV advocates look to the states to 
implement reform.11 

                                                           

 
6 This Article uses “single-choice” to describe the most commonly used system of voting in America in 
which voters choose one candidate for each office and the candidate with the most votes wins. Some 
authors also use the phrase “first-past-the-post” or “plurality” to refer to the same system. However, I 
would argue those phrases muddy the water and better refer to the related, but somewhat distinct, threshold 
of votes needed for a candidate to win, which could be a plurality or majority threshold. Most jurisdictions 
that use a single-choice system combine it with a plurality threshold. Unless otherwise noted, I assume a 
single-choice system is paired with a plurality threshold throughout this Article. Further, I want to be clear 
that, as outlined later, RCV is most often used with a majority threshold, but it is possible to use with a 
plurality threshold. See Richard H. Pildes & G. Michael Parsons, The Legality of Ranked-Choice Voting, 
109 CALIF. L. REV. 1773, 1778–79 (2021) (describing the difference between a legal balloting method 
(ranked-choice voting) and the question of the threshold number of votes needed to win (majority or 
plurality)). Still, I would argue that a plurality threshold should have a minimum floor which a candidate 
needs to reach, even if it is not a majority threshold. 
7 See Sacha D. Urbach, Reclaiming Electoral Home Rule: Instant-Runoff Voting, New York City’s Primary 
Elections, and the Constitutionality of Election Law § 6-162, 46 FORDHAM URB. L.J. 1295, 1297 (2019). 
8 See Erin Carman & Vanessa Glushefski, Ranked Choice Voting Now: A Shift Toward a Better 
Democracy, 3 SOC. JUST. & EQUITY J. 36, 64 (2019) (revealing that the Democratic Congressional 
Campaign Committee prohibited contracts with organizations who worked with candidates opposing 
Democrat incumbents in primary races). 
9 H.R.J. Res. 23, 118th Cong. (2023). 
10 H.R. Res. 3704, 118th Cong. (2023). 
11 Eveline Dowling, Ranked Choice Voting May Be a Stepping Stone to Proportional Representation, THE 
FULCRUM (Jan. 22, 2025), https://thefulcrum.us/electoral-reforms/ranked-choice-voting-reforms [https:// 
perma.cc/SRF5-97N9]. 
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Before Maine enacted RCV, several municipalities across the country had been 
using RCV for years.12 Since Maine’s law passed, Alaskans have implemented RCV 
in statewide elections.13 The people of Nevada were close to following suit,14 and 
Coloradans battled their politicians to invoke the people’s will.15 

Looking at this recent history, the trajectory of RCV appeared to be an upward 
one and poised to moderate the discourse among the polity and beyond.16 However, 
just this past year, more states proactively banned the use of RCV.17 This is shocking. 
Unlike issues that captivate the nation’s attention (gun rights, abortion rights, 
religious liberty, immigrant rights, etc.), RCV is a procedural voting reform which 
does not advocate for any substantive policy goal other than encouraging more 
people to vote for candidates they align with and reducing our polarized discourse. 
This Article will outline in detail the arguments opponents raise against RCV, such 
as vote dilution and voter confusion. Some of these concerns are valid and should be 
accounted for in each move to an RCV system. However, they hardly seem 
equivalent to the procedural concerns, valid or not, that are frequently raised before, 

                                                           

 
12 History of RCV, RANKED CHOICE VOTING RES. CTR., https://www.rcvresources.org/history-of-rcv/ 
[https://perma.cc/K3Z5-U8DB] (last visited July 20, 2025). 
13 The Measure was approved via ballot in 2020 by a vote of 174,032 to 170,251. Alaska Ballot Measure 
2, Top Four Ranked-Choice Voting and Campaign Finance Law Initiative (2020), BALLOTPEDIA, 
https://ballotpedia.org/Alaska_Ballot_Measure_2,_Top-Four_Ranked-Choice_Voting_and_Campaign_ 
Finance_Laws_Initiative_(2020) [https://perma.cc/9LPZ-J3C4] (last visited July 20, 2025). 
14 2022 Petitions & General Election Ballot Questions, NEV. SEC’Y OF STATE (Aug. 23, 2022), 
https://www.nvsos.gov/sos/elections/2022-petitions (demonstrating that the Nevada Voters First (C-01-
2021) initiative was received on Nov. 12, 2021 and was deemed sufficient and will appear on the ballot); 
Nevada Question 3, Top-Five Ranked-Choice Voting Initiative (2024), BALLOTPEDIA, https://ballotpedia 
.org/Nevada_Question_3,_Top-Five_Ranked-Choice_Voting_Initiative_(2024) [https://perma.cc/F6P6-
2D7V] (last visited July 20, 2025). 
15 Proposed Initiative 2023-2024 #310, COLO. SEC’Y OF STATE (Apr. 5, 2024, 12:26 PM), https://www 
.coloradosos.gov/pubs/elections/Initiatives/titleBoard/filings/2023-2024/310OriginalFinal.pdf 
[https://perma.cc/SV6J-KGXY]; cf. Modifications to Laws Regarding Elections, COLO. GEN. ASSEMBLY, 
https://leg.colorado.gov/bills/sb24-210 [https://perma.cc/N3LW-54AY] (last visited July 20, 2025) 
(comparing the sentiment of the people of Colorado and the Politicians regarding ranked-choice voting). 
16 James A. Gardner, Dividing the Body Politic, 2023 U. CHI. LEGAL F. 1, 31 (2023) (“Adoption of an 
alternative voting system, such as ranked-choice voting, could also help, insofar as such systems 
encourage candidates to campaign for second-place votes, providing them with incentives to take more 
moderate and centrist positions.”). 
17 See Jason Rosenbaum, Missouri Joins Other Red States in Trying to Stamp Out Ranked Choice Voting, 
NPR (June 5, 2024, 10:00 AM), https://www.npr.org/2024/06/05/nx-s1-4969563/ranked-choice-voting-
bans [https://perma.cc/N2W7-JFKH] (showing Mississippi, Alabama, Louisiana, Kentucky, and 
Oklahoma joined Florida, South Dakota, Idaho, Montana, and Tennessee). 
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during, and after elections, such as election fraud. Ranking preferences on a ballot 
may theoretically be more difficult than ranking a single candidate for a single office, 
but this should not sound alarms for election fraud. And yet, astonishingly, 
politicians in eleven states have decided RCV is such a threat to the status quo that 
they have either banned it or drastically hampered its use.18 

A cynical take as to why these states, through entrenched politicians, have taken 
this position, is that they are all Republican-controlled legislatures—except for 
Colorado,19 but more on that shortly. Why Republicans would be against RCV is a 
nuanced question, in part because not all Republicans are created equally (Democrats 
also vary in consensus within their party).20 Because, as this Article shows, another 
tangible benefit of implementing RCV is the enfranchisement of more voters into the 
political process. Some argue that Republicans have been opposed to expanding the 
polity to be more inclusive.21 Further, RCV is effective at electing moderate 
candidates, and, for that reason, groups like the far right are opposed to its use.22 A 
less cynical take is that, although eleven largely conservative states have banned the 
use of RCV, all is not lost for some of the more moderate Republican-controlled 
states to pass citizen-initiated RCV measures. In reality, power and incumbency are 
likely the precursors for opposing RCV reform,23 as Democrats have equally shown 

                                                           

 
18 Gurley, supra note 3. 
19 Id. 
20 Stephen M. Maurer, The Healing Constitution: Updating the Framers’ Design for a Hyperpolarized 
Society, 29 KAN. J.L. & PUB. POL’Y 173, 201 (2020) (finding evidence of the right-wing’s potential 
unwillingness to work with more moderate politicians from their use of the phrase “Republicans in Name 
Only (‘RINOs’)”); see Gurley, supra note 3. 
21 Carolyn F. Rice, Turning to the States: Why Voting Rights Advocates Should Bring Voter ID Challenges 
to State Courts and How to Identify a Friendly Forum—Lessons from the Post-Crawford Decisions, 24 
U. PA. J. CONST. L. 541, 543 (2022) (“Instead, conservatives continue to push for voter ID laws because 
‘parties with an interest in deterring the types of voters least likely to own a photo ID’—read, Democratic 
voters—‘have an interest in propagating fears of voter fraud.’”). 
22 Brendan Fischer, The Latest MAGA War on Democracy, ROLLING STONE (Feb. 29, 2024), 
https://www.rollingstone.com/politics/politics-features/maga-war-democracy-ranked-choice-voting-
1234978456/ [https://perma.cc/V7MN-6Z7G]. 
23 See David Cobb, Patrick Barrett & Caleb Kleppner, Preserving and Expanding the Right to Vote: 
Ranked-Choice Voting, 1 AM. CONST. SOC’Y FOR LAW & POL’Y ADVANCE, Spring 2007, at 107, 116 
(describing how party elites work to uphold the status quo by leaning on tradition). 
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their willingness to challenge increased choice at the ballot when it might threaten 
their position.24 

Colorado, and potentially Nevada, break the trend of only Republicans being 
averse to RCV in their states. Showing that power is almost always expedient over 
progress, Colorado Democrats “engaged in legislative subterfuge designed to blunt 
the impact of a proposed constitutional amendment headed for the November ballot,” 
which was supposed to bring RCV statewide.25 Nevadans have so far avoided this 
political interference, but Democratic leaders in the state spent recent years 
campaigning against a citizen-led amendment passed in 2022 that needed support 
from a majority of voters a second time in 2024 to go into effect.26 Unfortunately, 
Democratic leaders got their wish, the citizens of Nevada did not approve the 
amendment the second time around, and the initiative died.27 

Generally, when it comes to reducing polarization, the will of the people is not 
being heard by our elected officials.28 Less than thirty percent of Americans are 
satisfied with how democracy is functioning in the country.29 This Article does not 
argue for abolishing our republican system of representatives. However, the 
Founders knew the importance of the will of the people and the mechanisms that 
needed to be in place to ensure that will could be heard. RCV can lift the voices of 
the people and moderate our polarized politics. Elected officials refuse to act against 
self-interest by passing RCV legislation that empowers more voters and other parties 

                                                           

 
24 Ely Portillo, RFK Jr.’s Party Wins Approval to Appear on NC Ballots, but Cornel West Denied, WUNC 
(July 16, 2024, 1:23 PM), https://www.wunc.org/2024-07-16/rfk-jr-s-party-wins-approval-to-appear-on-
nc-ballots-but-cornel-west-denied [https://perma.cc/X9AP-R7BA]. 
25 Gurley, supra note 3; see also Jesse Paul, Colorado Governor Signs Bill that Would Prevent Voter-
Adopted Statewide Ranked Choice Voting from Taking Effect, THE COLO. SUN (June 6, 2024, 4:22 PM), 
https://coloradosun.com/2024/06/06/ranked-choice-voting-bill-colorado-signed/ [https://perma.cc/77R9-
JNVY]. 
26 Sean Golonka, Sisolak, Rosen and Other Top Democrats Oppose Ranked-Choice Voting Measure, THE 
NEV. INDEP. (May 16, 2022, 11:35 AM), https://thenevadaindependent.com/article/sisolak-rosen-and-
other-top-democrats-oppose-ranked-choice-voting-measure [https://perma.cc/CG6Q-2N5S]. 
27 Ballot Questions, SILVER STATE GEN. ELECTION RESULTS 2024, https://silverstateelection.nv.gov/ 
ballot-questions/ [https://perma.cc/FCY2-42W7] (last visited July 20, 2025) (showing that State Ballot 
Question No. 3—relating to RCV—failed to pass). 
28 See Jeffrey M. Jones, Record Low in U.S. Satisfied with Way Democracy Is Working, GALLUP (Jan. 5, 
2024), https://news.gallup.com/poll/548120/record-low-satisfied-democracy-working.aspx [https:// 
perma.cc/ZC26-WW73]. 
29 Id. 
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to share in their power. Instead, voters must make their voices heard and pass citizen-
initiated measures to implement RCV. 

Recent literature shows how RCV is a better system than single-choice 
voting.30 This Article will first expand on this analysis by detailing the benefits of 
RCV and sharing a benefit thus far omitted from the literature: that RCV can fulfill 
some basic human needs. This Article then argues that it is not enough to advocate 
generally for RCV reform. The literature has discussed reasons why RCV is better 
than single-choice voting, but it has yet to narrow in on how RCV should be 
actualized. Voters must use citizen-initiated ballot measures to ensure polarized, 
entrenched politicians will not prevent RCV from being implemented in their states. 

Citizens should use citizen-initiated ballot measures to pass RCV in their states 
to moderate polarization and force political candidates to seek a broader base of 
support during elections. This Article charts a path to citizen-initiated ranked-choice 
voting in four parts. Part I analyzes the problems with our current, largely single-
choice, system and how even those who might want to move to RCV are standing in 
the way of a polity tired of polarization and a system that entrenches this polarization. 
Part II explores the possible solution to this polarization: ranked-choice voting. Part 
II also recounts the history and mechanics of RCV and provides some illustrative 
examples. Part III shows how RCV can reduce the polarization a single-choice 
system creates and proposes a way to bypass the stalled political process: citizen-led 
ballot initiatives to adopt RCV. Finally, Part IV examines what states without citizen-
led ballot initiatives could expect in an RCV world. 

I. SINGLE-CHOICE VOTING HAS RUN ITS COURSE 
Instead of using RCV, the most common method of voting for elected officials 

in the U.S. is single-choice voting.31 Single-choice voting is used in almost all states 
and most municipalities to elect representatives.32 Put simply, the voter selects one 
candidate for each office, and, largely with a plurality threshold, the candidate with 
the most votes wins. Unlike RCV systems there is only one round of counting votes, 

                                                           

 
30 See Andrew Eggers & Laurent Bouton, Democracy Reform Primer Series Ranked-Choice Voting, UNIV. 
OF CHI. CTR. FOR EFFECTIVE GOV’T (Apr. 30, 2024), https://effectivegov.uchicago.edu/primers/ranked-
choice-voting [https://perma.cc/3BL6-8RPR]. 
31 Urbach, supra note 7, at 1301. 
32 Id. at 1302; Drew Desilver, Carrie Blazina, Janakee Chavda & Rebecca Leppert, More U.S. Locations 
Experimenting with Alternative Voting Systems, PEW RSCH. CTR. (June 29, 2021), https://www 
.pewresearch.org/short-reads/2021/06/29/more-u-s-locations-experimenting-with-alternative-voting-
systems/ [https://perma.cc/4TNY-5C2G]. 
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and no requirement for the winning candidate to secure a majority of the votes cast.33 
Like in RCV systems, the winning candidate can end up with a majority of the votes 
cast, but many times the winning candidate secures only a plurality of the votes. Even 
though the winning candidate has more votes than any other single candidate, more 
people, in total, voted for other candidates in the race. Accordingly, there are times 
in which a candidate may be “first past the post” with a plurality of votes, but, 
depending on the number of candidates in the race, the winning candidate may have 
secured a very small plurality of the total votes cast.34 

A. Single-Choice Voting Produces Polarization 

Our current system encourages a certain type of voter to go out and vote, and 
as a result, politicians are incentivized to appeal to this type of voter—voters with 
less moderate views.35 As of 2014, people on the political edges are more likely to 
vote than people from the center, who are often disengaged from politics.36 Of those 
who identified as consistently conservative, seventy-eight percent always voted.37 Of 
those who identified as consistently liberal, fifty-eight percent said they always 
voted.38 Finally, that number dropped all the way to thirty-nine percent for those who 
identified as “mixed” regarding political ideology.39 Although a single-choice 
system may not be the only cause for these numbers (things like voter suppression 
likely contribute as well), it certainly does not help. If the most polarized individuals 
are the most politically active, and thus disproportionately encompass our voting and 
candidate pools as compared to the general population, our candidates and our 
political system are not representative of our entire population and its values.40 

                                                           

 
33 Urbach, supra note 7, at 1302. 
34 Id. 
35 RCV is one method to increase the percentage of mixed voters who always vote because it allows for 
voters with a range of political views and values to rank a mixture of candidates on their ballot. See Laura 
Paisley, Political Polarization at Its Worst Since the Civil War, USC TODAY (Nov. 8, 2016), 
https://news.usc.edu/110124/political-polarization-at-its-worst-since-the-civil-war [https://perma.cc/ 
76ZQ-G2DM] (arguing that voters could reduce polarization via “new political institutions”). 
36 Political Polarization in the American Public, PEW RSCH. CTR. (June 12, 2014), https://www 
.pewresearch.org/politics/2014/06/12/political-polarization-in-the-american-public/ [https://perma.cc/ 
R3P3-Q5VW]. 
37 Id. 
38 Id. 
39 Id. 
40 See id. 
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For those more moderate voters who do come out to vote, many are not thrilled 
with the most popular candidates in any given race. This is partly because a standard 
single-choice system incentivizes hyper-partisan campaigning,41 especially in a 
single-party primary.42 This reality is exacerbated by the recent strategy of political 
campaigns that try to persuade voters to vote against a candidate rather than for the 
campaign’s candidate.43 In every U.S. Senate cycle from 2012–2020, across the 
board, attack ads formed a larger percentage of overall ads than ads promoting 
candidates.44 Inherently, voters begin to identify against an opponent rather than for 
a candidate. A candidate only needs to get a small portion of party votes, and it is 
easier to do so by attacking opponents.45 Even in a general election, there is little 
need to further compromise because an extreme candidate can focus on smearing the 
opponent just enough for more mainstream voters with the same political affiliation 
to forget their differences from the primary season and “hold the party line” during 
the general election. 

Further, a candidate’s popularity is often tied to whether a major political party 
backs them. Voters may reluctantly identify with one of the two major political 
parties, even though that party’s platform does not always align with their individual 
values. As a result, instead of voting for the candidate with whom they most identify, 
voters “transfer their vote to the less evil of its two adversaries in order to prevent 
the success of the greater evil.”46 Voters discussed this sober reality leading up to the 
recent presidential election.47 Voting actually becomes less of a true choice in this 

                                                           

 
41 Urbach, supra note 7, at 1297. 
42 Id. at 1303. 
43 Anti-Politics Is Eating the West, THE ECONOMIST (Oct. 31, 2024), https://www.economist.com/ 
interactive/essay/2024/10/31/when-politics-is-about-hating-the-other-side-democracy-suffers [https:// 
perma.cc/28A6-Z83S]. 
44 Presidential General Election Ad Spending Tops $1.5 Billion, WESLEYAN MEDIA PROJECT (Oct. 29, 
2020), https://mediaproject.wesleyan.edu/releases-102920/ [https://perma.cc/J8P3-PNKR]. 
45 See Jimmy Balser, CONG. RSCH. SERV., LSB10837, RANKED-CHOICE VOTING: LEGAL CHALLENGES 
AND CONSIDERATIONS FOR CONGRESS 2 (2022) (arguing that single-choice voting with plurality 
thresholds incentivizes candidates to play to a base for support). 
46 Richard L. Hasen, Entrenching the Duopoly: Why the Supreme Court Should Not Allow the States to 
Protect the Democrats and Republicans from Political Competition, 1997 SUP. CT. REV. 331, 368 (1997). 
47 See Vivian Salama & Eliza Collins, Americans Weigh In on Trump Conviction. ‘Vote for the Lesser of 
Evils,’ WALL ST. J. (June 1, 2024, 10:00 AM), https://www.wsj.com/politics/elections/trump-guilty-
verdict-voters-2024-election-a5d7d68f [https://perma.cc/PNM8-GNNK]. 
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scenario as voters understand that there is no point in voting for a third- or fourth-
party candidate who has little chance of winning in a single-choice system. 

Instead of voting for a third-party candidate—which would start to show major 
party candidates that voters have more nuanced, and often more moderate views than 
the increasingly extreme platforms of the Democratic and Republican parties—the 
single-choice system focuses the voter’s attention on avoiding the “spoiler effect.”48 
In practice, the spoiler effect occurs when, despite the small chance of a lesser-known 
candidate winning, voters still vote for this candidate, which results in “vote 
splitting” if a non-insignificant number of voters voted for a third or fourth 
candidate.49 This is disparagingly called the “spoiler effect” because, in theory, if the 
third candidate’s platform aligned in some ways with one of the two main party 
candidates and the other main party candidate won the election, opponents argue that 
the third-party candidate and their voters spoiled a potential win for the similarly 
aligned main-party candidate.50 For example, Ralph Nader has been called a spoiler 
in the 2000 Presidential election.51 Similarly, in 2016, Gary Johnson and Jill Stein 
were accused of siphoning votes away from Hilary Clinton.52 Even last year, 
Democrats in North Carolina fought third-party candidates Robert Kennedy Jr. and 
Cornel West from being included on the November ballot.53 The stated rationale was 
issues with their paperwork, but a more realistic view might have been the 
Democratic Party’s concern that either of these candidates could spoil the reelection 
of then-candidate President Biden.54 Robert Kennedy Jr. was subsequently allowed 
to appear on the ballot, but the cards were shown.55 

                                                           

 
48 Hasen, supra note 46, at 369; O’Hara, supra note 1 (providing “preferential voting” or RCV as a method 
for combating the spoiler effect in elections). 
49 Steven J. Mulroy, The Great Unskewing: Remedying Structural Bias in U.S. Elections, 58 U. 
LOUISVILLE L. REV. 101, 101 (2019). 
50 Rachel Hutchinson, Defining the Spoiler Effect, FAIRVOTE (Jan. 25, 2023), https://fairvote 
.org/defining-the-spoiler-effect/ [https://perma.cc/LFM8-RASH]. 
51 Edward B. Foley, Third-Party and Independent Presidential Candidates: The Need for a Runoff 
Mechanism, 85 FORDHAM L. REV. 993, 1006 (2016). 
52 Eli Watkins, How Gary Johnson and Jill Stein Helped Elect Donald Trump, CNN (Nov. 25, 2016, 
9:25 PM), https://www.cnn.com/2016/11/10/politics/gary-johnson-jill-stein-spoiler/index.html [https:// 
perma.cc/W3MT-A9SN]. 
53 Portillo, supra note 24. 
54 Id. 
55 Ironically, Kennedy later advocated to be taken off the ballot. Gary D. Robertson, North Carolina Judge 
Rejects RFK Jr.’s Request to Remove His Name from State Ballots, AP (Sept. 5, 2024, 7:33 PM), 
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Single-choice voting leaves voters in the untenable position of battling their 
conscience while hoping, practically, they do not spoil election results. Naturally, if 
a voter is not able to pursue their policy goals through third parties, they are left 
supporting the more polarizing, less moderate views of one of the major political 
parties. As a result, politicians continue to feed the “us versus them” mindset, 
knowing that voters are in this battle to avoid a spoiler effect, even if it means making 
a lesser-of-two-evils vote. 

B. Elected Officials Put Power Over Progress 

Instead of working to reduce the polarization that our single-choice system 
perpetuates, many politicians are happy to maintain the status quo. So much so that 
as RCV has gained steam in the media, and among voting reform advocates, eleven 
states have proactively banned the use of RCV in their states: Alabama,56 Florida,57 
Idaho,58 Kentucky,59 Louisiana,60 Mississippi,61 Missouri,62 Montana,63 Oklahoma,64 
South Dakota,65 and Tennessee.66 Although these are all Republican-controlled 
states, Democrats campaigned against a citizen-led RCV initiative in Nevada last 
year,67 and Colorado Democrats stalled the will of the people by quickly passing 
legislation to make RCV more difficult to implement.68 And breaking ranks from 

                                                           

 
https://apnews.com/article/north-carolina-ballot-rfk-lawsuit-823b4e93686561e66fd085a540a40665 
[https://perma.cc/G5SK-F29K]. 
56 ALA. CODE § 17-1-6 (2024). 
57 FLA. STAT. § 101.019 (2024). 
58 IDAHO CODE § 34-903B (2024). 
59 KY. REV. STAT. ANN. § 117.147 (West 2024). 
60 LA. STAT. ANN. §§ 18:2(12), 405 (2024). 
61 MISS. CODE ANN. § 23-15-893 (2024). 
62 MO. CONST. art. VIII, § 3. 
63 MONT. CODE ANN. § 13-1-125 (2023). 
64 OKLA. STAT. tit. 26, § 1-112 (2024). 
65 S.B. 55, 98th Legis. Sess. (S.D. 2023); S.D. CODIFIED LAWS § 12-1-9.1 (2024). 
66 S.B. 1820, 112 Gen. Assemb., 2d Sess. (Tenn. 2022); TENN. CODE. ANN. § 2-8-117 (2024). 
67 Michael Schaus, Opinion: It’s Nearly Unanimous: The Political Elite Don’t Like Ranked-Choice 
Voting, NEV. INDEP. (Sept. 29, 2024, 2:00 AM), https://thenevadaindependent.com/article/opinion-its-
nearly-unanimous-the-political-elite-dont-like-ranked-choice-voting [https://perma.cc/HVK9-6GWW]. 
68 2022 Colo. Sess. Laws 3254–55, 3266. 
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their Republican counterparts, the Virginia Republican Party has enjoyed using RCV 
to nominate their party candidates in multiple races the last couple of years.69 In a 
country in which almost every issue has become partisan, it is rather stark that RCV 
has missed this trend.70 So, instead of a bipartisan effort to pass a voting system that 
can meet voters where they are and respond to feelings of an inadequately 
functioning democracy, we are mostly seeing efforts by both parties to oppose RCV 
when their party is currently in power. 

As a result, power has clouded most politicians’ thinking when it comes to 
advocating for and proposing legislation to enact RCV. RCV would reduce 
polarization for the electorate and in turn politicians, but in our single-choice system, 
elected officials have an incentive to keep things polarized and stick with our current 
system of choosing candidates. However, savvy politicians would realize that as 
citizens demand a new system capable of producing less polarization, politicians can 
still maintain their power and position by supporting a switch to the new system of 
RCV. 

Thus, unlike what Democratic politicians and strategists did to oppose third-
party candidates getting on the ballot in North Carolina and other states last year, 
politicians from both sides should focus their efforts on passing RCV legislation and 
not on the potential spoiler effects of third-party candidates.71 Politicians need to 
think longer-term and acknowledge that although some gamesmanship or short-term 
losses for their party may occur, in the long term there should be more democracy 

                                                           

 
69 See Miles Parks, Ranked Choice Is ‘the Hot Reform’ in Democracy. Here’s What You Should Know 
About It, NPR (Dec. 13, 2023, 5:00 AM), https://www.npr.org/2023/12/13/1214199019/ranked-choice-
voting-explainer [https://perma.cc/SC69-WDB3]. In Virginia, the Republican party used RCV to 
determine its candidates for governor, lieutenant governor, and attorney general in 2021. See The State of 
Ranked Choice Voting in Virginia, UPVOTE VA. (Feb. 8, 2024), https://upvoteva.org/blog/state-ranked-
choice-voting-virginia [https://perma.cc/7SU9-8Q3K]. The Party has also used RCV to nominate in 
multiple congressional races. Id. 
70 In theory, RCV is a progressive reform. See Walter Olson, A Good Idea Deserves a Tryout, CATO 
INST. (Sept. 29, 2022), https://www.cato.org/commentary/good-idea-deserves-tryout [https://perma.cc/ 
TCK5-ZTVX]. Therefore, in our current two-party system, some would argue that Democrats should be 
in favor of moving to RCV systems and Republicans should be against it as Democrats have more recently 
been in support of expanding voter access, while Republicans have more broadly taken a restrictive view 
of voter access. But see Parks, supra note 69 (“In Virginia, the Virginia Republican Party is leading the 
way on ranked choice voting. But then in Alaska, Republicans have come out against it. In Nevada, both 
parties opposed their ballot measure [in 2022]. In other places, we’ve had both parties supporting it.”). 
71 David Daley, There’s a Solution to Democrats’ RFK Jr. Problem: Ranked-Choice Voting, SALON 
(Apr. 22, 2024, 12:00 PM), https://www.salon.com/2024/04/22/theres-a-solution-to-democrats-rfk-jr-
problem-ranked-choice-voting/ [https://perma.cc/7ANL-W7CY]. 
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and greater chances for consensus building, which would benefit all political parties. 
A seemingly unselfish thing for a candidate to do, and one that almost sounds 
outlandish in America, is to fight for policies rather than reelection. 

II. HOW WE GOT HERE: RANKED-CHOICE VOTING HISTORY 
RCV varies from the election methods most states and municipalities use, but 

there is a history of utilization, as well as some current examples of RCV in 
America.72 Current jurisdictions with RCV, and their voters, have competently and 
efficiently implemented RCV and elected hundreds of officials.73 Despite the change 
in status quo, these jurisdictions have shown it is possible to put RCV into practice. 
Showing a range of possibilities, some jurisdictions passed RCV via standard 
legislative processes and others used what this Article argues should be the path 
forward: citizen-initiated ballot measures.74 

This Part proceeds in two subparts. Section A examines the history of RCV and 
describes the basic process of an RCV system and a few variations. Section B 
provides examples of RCV in America from the last couple of decades. 

A. Ranked-Choice Voting: An Overview 

The origins of RCV are traced to 1850s Europe, where it was used for 
proportional representation in multi-seat races.75 In the 1870s, William Robert Ware, 
a professor at MIT, brought RCV to America and successfully argued for its use in 
single-seat races.76 From there, interest grew locally in America in the late 1800s. 
After the 1912 presidential election, interest in adopting RCV spread to a nationwide 
audience because William Taft and Teddy Roosevelt split the Republican vote and 
produced a spoiler effect, “allowing” Woodrow Wilson to win the election.77 

                                                           

 
72 Ranked Choice Voting Information, FAIRVOTE, https://www.fairvote.org/where_is_ranked_ 
choice_voting_used [https://perma.cc/2V22-DQXZ] (last visited Aug. 1, 2025). 
73 Id. 
74 See Ranked Choice Voting Legislation, FAIRVOTE, https://fairvote.org/ranked-choice-voting-
legislation/ [https://perma.cc/QMU2-GKZ5] (last visited Aug. 1, 2025); Ballot Measures, FAIRVOTE, 
https://fairvote.org/ballot-measures/ [https://perma.cc/R3RH-X34S] (last visited Aug. 1, 2025). 
75 History of RCV, supra note 12; see also JOHN STUART MILL, CONSIDERATIONS ON REPRESENTATIVE 
GOVERNMENT 140 (1861) (advocating for the ability of voters to rank their preferences in an election). 
76 See O’Hara, supra note 1. 
77 Jacey Fortin, Why Ranked-Choice Voting Is Having a Moment, N.Y. TIMES (Apr. 23, 2021), 
https://www.nytimes.com/2020/02/10/us/politics/ranked-choice-voting.html [https://perma.cc/YK8Y-
FDAA]. 
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However, by the middle of the twentieth century, RCV had mostly fallen out of favor 
in America partly due to politicians’ anger over losing their seats after RCV was 
implemented.78 A few municipalities revived the practice and have continued using 
it in their local elections.79 Maine and Alaska are the only states to use RCV in 
statewide elections, but states are slowly starting to propose, and pass, legislation 
that would bring RCV to their elections.80 For example, Nevada had a constitutional 
amendment that cleared the first round of voting in 2022 and was on the ballot again 
in 2024.81 Hawaii uses RCV for certain statewide elections.82 

In practice, RCV asks voters to rank candidates in an election according to the 
voter’s preference.83 The candidate the voter supports the most would be that voter’s 
first choice or first preference to win the race. The candidate the voter supports the 
second most would be that voter’s second choice or preference to win the race, and 
so on. After ranking their preferences on the ballot, the voter’s work is done. 

After voting closes, the ballot counting begins and some distinct differences 
between other election methods unfold. In an RCV system, the most common way 
votes are tallied is by first counting all the first-choice votes each candidate 
receives.84 Applying a majority threshold, if any of the candidates gain one vote more 
than fifty percent of the votes cast, they are declared the winner. However, if no 
candidate gains a majority of the votes after round one, the candidate with the fewest 
first-choice votes is eliminated and the ballots that had first-choice votes for that 
candidate are reapportioned to the second-choice candidates on those ballots.85 From 
there, the process is repeated and the candidate with the lowest number of first-choice 

                                                           

 
78 See History of RCV, supra note 12. 
79 Ranked Choice Voting Information, supra note 72. 
80 See id. 
81 NEV. VOTERS FIRST, NOTICE OF INTENT TO CIRCULATE STATEWIDE INITIATIVE OR REFERENDUM 
PETITION (2021). 
82 S.B. 2162, 31st Leg. (Haw. 2022). 
83 Kevin Miller, Q&A: Everything You Need to Know About Maine’s Ranked-Choice Voting, PORTLAND 
PRESS HERALD (Nov. 15, 2018), https://www.pressherald.com/2018/11/15/qa-everything-you-need-to-
know-about-maines-ranked-choice-voting [https://perma.cc/BBA7-4MGV]. 
84 Id. 
85 Id. There is an issue with this mechanism of RCV though, in that it does not use all the information 
available on each ballot to eliminate candidates, but rather only the first-choice preferences to decide. See 
Edward B. Foley, Total Vote Runoff: A Majority-Maximizing Form of Rank Choice Voting, 21 U.N.H. L. 
REV. 323 (2023) to learn more about improving on a basic RCV system. 
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votes at the end of each round is eliminated until one candidate reaches the majority 
threshold.86 

There are a few alternatives to the counting process just outlined.87 One option 
is to eliminate the candidate with the most last-place votes, instead of eliminating 
the candidate with the least first-place votes, after the first round. In many cases the 
outcome may be the same under this option, but there is a nuanced difference 
between a candidate who receives the least first place votes and the candidate with 
the most last-places votes. The former may be a candidate who is not as polarizing 
and has a moderate political platform. In that regard, the candidate has not created a 
loyal following, but at the same time, they have not created strong enemies in the 
voting populace. Whereas a candidate with the most last-place votes has ostracized 
a significant amount of the voting populace, but in doing so, was able to bring a loyal 
segment of voters to the polls in support. In today’s political climate, voters would 
do well to bring RCV ballot measures that consider this difference and how to 
maximize the de-polarizing effects of RCV. 

A further option could be an RCV system that caps the number of subsequent 
rounds before a winner is declared. Under this system, a jurisdiction could require 
that a person with the most votes after three (or any other number greater than one) 
rounds wins, regardless of the total votes that person has. For example, to win an 
election, a candidate in a hypothetical RCV jurisdiction usually needs the majority 
of votes to win, but the RCV system will only function for three total rounds in this 
case. In this hypothetical race, there are five candidates. After round one, the 
breakdown of votes is as follows: Candidate A - 30%, Candidate B - 5%, Candidate 
C - 17%, Candidate D - 22%, and Candidate E - 26%. Candidate B has the lowest 
percentage of votes and is eliminated. The remaining four candidates proceed to 
round two and the second-choice votes of the ballots for Candidate B are 
reapportioned. For the sake of ease, all of Candidate B’s votes go to Candidate E, 
bringing the totals after round two to: Candidate A - 30%, Candidate C - 17%, 
Candidate D - 22%, and Candidate E - 31%. Candidate C now has the lowest 
percentage of votes and is eliminated. The remaining three candidates proceed to 
round three and the second (or third if needed) choice votes of the ballots for 
Candidate C are reapportioned. Again, for the sake of ease in this hypothetical, now 

                                                           

 
86 Urbach, supra note 7, at 1311. 
87 Another wrinkle not discussed here, but examined by Pildes and Parsons’ article on the legality of RCV, 
is whether a candidate needs to meet a threshold amount of the total votes cast or of the total amount of 
votes cast for the final two candidates. Pildes & Parsons, supra note 6. 
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all of Candidate C’s votes go to Candidate D, bringing the totals after round three to: 
Candidate A - 30%, Candidate D - 39%, and Candidate E - 31%. Since this is a 
jurisdiction that caps the number of rounds at three, Candidate D would be declared 
the winner with 39% of the vote. Although this is not the 50% plus one threshold 
most advocates pair with an RCV system, 39% is much higher than the 30% 
Candidate A would have won with in a single-choice voting system. As a result, the 
moderating effects, and a different candidate outcome,88 are still achieved in an RCV 
system without a majority threshold. Further, this system still provides voters with 
the benefit of avoiding the spoiler effect and the lesser-of-two-evils effect.89 

A final alternative among RCV systems is one that either requires voters to rank 
a certain number of candidates or provides the option for voters to rank “up to” a 
certain number of candidates.90 Instructions requiring voters to rank a certain number 
of candidates promote the benefits of RCV by requiring a more informed electorate 
and in turn a candidate pool that reaches out to a broad base of voters. Whereas 
leaving the ranking of preferences as an option could undermine the efficacy of an 
RCV system because some voters may only rank one preference, and after the first 
round of counting, there would be no votes to redistribute from those ballots.91 
Similarly, capping the number of candidates a voter can rank could lead to an Equal 
Protection claim.92 

B. Ranked-Choice Voting: Some Examples 

In the last two decades, some states and municipalities have experimented with 
and moved on from RCV; others have stuck with the system; and finally, there is a 
new surge of states and municipalities looking to implement RCV. For example, 
since 2014, several states have allowed overseas voters to use RCV on ballots.93 

                                                           

 
88 Although, different outcomes are neither features nor bugs of an RCV system as compared to a single-
choice system. 
89 As discussed later, the “lesser of two evils” effect is when a voter does not like either of the two leading 
candidates but decides to vote for one (the lesser evil) to avoid any potential spoiler effect. See Section 
III.A, infra. 
90 Urbach, supra note 7, at 1307. 
91 Id. at 1315. 
92 See Pildes & Parsons, supra note 6, at 1827 (describing this restriction as a flaw in the system design 
rather than a natural occurrence of ballot exhaustion). 
93 Dania N. Korkor, Overseas Voters from 5 States to Use Ranked Choice Voting Ballots in 2014 
Congressional Election, FAIRVOTE (Apr. 17, 2014), https://www.fairvote.org/overseas-voters-from-5-
states-to-use-ranked-choice-voting-ballots-in-2014-congressional-election [https://perma.cc/H8BS-
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Maine and Alaska are the only two states that currently use RCV in some statewide 
elections.94 However, instead of using caucuses, Alaska, Kansas, Hawaii, and 
Wyoming used RCV to determine state delegates for their 2020 Democratic 
Presidential primaries.95 Finally, some local municipalities, including San Francisco 
and Minneapolis, use RCV.96 

This past year, citizens of the District of Columbia added a ballot measure that 
would bring RCV to certain DC elections.97 Voters would be able to rank up to five 
candidates, and tabulation would proceed as in a normal RCV system.98 This system 
would begin with the June 2026 primary and continue for all subsequent federal and 
local elections.99 In contrast to most of the other RCV initiatives on ballots across 
the U.S. in November 2024, the initiative in DC passed with overwhelming support 
from voters.100 

A more historical example came from North Carolina where RCV, or instant-
runoff voting (“IRV”) as it was termed, was used for a few statewide judicial 
elections in the mid-2000s and into the 2010s before the law was repealed in 2013,101 
due to “[m]istrust and distrust” among the state’s politicians.102 North Carolina’s 
RCV system could be used for elections for Superior Court, North Carolina Court of 
Appeals, and North Carolina Supreme Court races in the case of a vacancy and under 

                                                           

 
NWJG] (listing Alabama, Arkansas, Louisiana, Mississippi, and South Carolina as states using ranked-
choice voting ballots for Congressional contests in 2014). 
94 Ranked Choice Voting Information, supra note 72. 
95 Fortin, supra note 77. 
96 Urbach, supra note 7, at 1298 n.15, 1316 n.95. 
97 Washington, D.C., Initiative 83, Ranked-Choice Voting Initiative (November 2024), BALLOTPEDIA, 
https://ballotpedia.org/Washington,_D.C.,_Initiative_83,_Ranked-Choice_Voting_Initiative_ 
(November_2024) [https://perma.cc/RD6B-FN8F] (last visited Aug. 1, 2025). 
98 Id. 
99 Id. 
100 General Election 2024—Certified Results, D.C. BD. OF ELECTIONS (Nov. 5, 2024), https:// 
electionresults.dcboe.org/election_results/2024-General-Election [https://perma.cc/G8QN-VHNT] 
(reporting Ballot Initiative 83 as being passed). 
101 N.C. GEN. STAT. § 163-329 (repealed 2013). 
102 Christopher Cooper, The Short Life and Quiet Death of Ranked-Choice Voting in North Carolina, THE 
ASSEMBLY (May 13, 2024), https://www.theassemblync.com/politics/elections/ranked-choice-
votingnorth-carolina-elections/ [https://perma.cc/8LHK-ZLZ4]. 
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certain circumstances.103 The main rationale for creating the RCV process was a 
situation in 2004 in which a candidate won a seat on the North Carolina Supreme 
Court with under twenty-three percent of the vote.104 State legislators saw this as a 
failure of the single-choice system because of the small plurality of votes the winner 
received and wanted to ensure this would not occur again.105 

Functionally, North Carolina’s RCV system had some restrictions beyond a 
basic RCV system. For example, one difference was that a judicial vacancy had to 
occur.106 Thus, North Carolina did not use RCV for all judicial elections in the state. 
Once the vacancy occurred, the ballot provided a voter with the option to rank up to 
three candidates; voters were not required to rank all three candidates and could not 
rank all the candidates if there were more than three.107 The law required a candidate 
to receive a majority after the first round of vote tabulation.108 If no candidate 
received a majority of the votes cast, the top two vote getters would immediately 
advance to a second round “run-off.”109 Then, unlike other elections in North 
Carolina, there was no separate run-off, and the second round of votes were counted 
immediately in an instant run-off.110 However, in contrast to other RCV systems, 
there was no process to drop the candidate receiving the least number of votes and 
to reapportion the second choice votes of the ballots ranking the eliminated candidate 
as their first choice. Instead, after the first round, each vote that initially went to the 
eliminated candidates counted as a vote for whichever of the final two candidates 
was ranked highest on the ballot.111 It was possible then, if a ballot had the remaining 
two candidates ranked fourth and fifth on their ballot, and the first three choices were 
eliminated after the first round of voting, that voter’s vote would go to their fourth-

                                                           

 
103 Robert Joyce, Coates’ Canons NC Local Government Law: Instant Runoff Voting, UNC SCH. OF GOV’T 
(Nov. 2, 2010), https://canons.sog.unc.edu/instant-runoff-voting/ [https://perma.cc/MM7D-UP3N]. 
104 Id. 
105 Id. 
106 N.C. GEN. STAT. § 163-329 (repealed 2013). 
107 Id. § 163-329(d). 
108 Id. 
109 Id. Hence the labeling of the system as Instant Runoff Voting. 
110 Id. 
111 Joyce, supra note 103. 
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choice preference.112 Finally, the candidate with the most votes after the second 
round won the election.113 

For example, suppose there were five candidates (A, B, C, D, and E) and in 
order of preference, a voter ranked the candidates B, C, E, D, and A. After the first 
round of voting, candidates D and A had the most votes. Under North Carolina’s 
system, in the second round of vote counting, this voter would have their vote for 
candidate D be determinative of the outcome in the election. This is more an issue 
with North Carolina’s implementation of RCV than with the underlying foundation 
of lower-choice preferences helping determine election outcomes. The point here is 
that RCV reduces polarization by moderating the discourse and forcing candidates 
to appeal to a broader range of voters. 

III. RANKED-CHOICE VOTING: ADVANTAGES AND ADOPTION 
Instead of building consensus, single-choice voting forces politicians to each 

end of the political spectrum.114 RCV does the opposite by incentivizing politicians 
to appeal to more voters and the issues they believe in most.115 RCV would be a bold 
change, but it does not violate any historical tenets of American government.116 
Specifically, RCV with a majority threshold had support among the people drafting 
our first laws.117 Of course, every reform has its drawbacks, and changing systems is 

                                                           

 
112 An arguable drawback of some RCV systems. However, an informed electorate would know of this 
possibility going in and RCV is as much about the procedure as the outcome. Meaning, for example, the 
moderating effects of the discourse and the policy compromises could outweigh any concern with 
someone’s fourth choice affecting the outcome of an election. 
113 Joyce, supra note 103. 
114 Relatedly, proponents of RCV cite reduced geographic bias as an argument for RCV. Matthew R. 
Massie, Upending Minority Rule: The Case for Ranked-Choice Voting in West Virginia, 122 W. VA. L. 
REV. 323, 331 (2019). In a single-choice system, to win a statewide race, a candidate may only need a 
percentage of voters, who live in a certain area of the state. Id. at 348–49. In an RCV system, a candidate 
cannot rely on a specific geography of voters to garner the majority of votes needed to win. Id. Similarly, 
voters may rank certain candidates from other parts of the state higher because of that candidate’s new 
appeal to try and get their vote. Id. In these hypotheticals, candidates and voters from across the state are 
engaging in ways they might never have engaged in under a single-choice system. 
115 O’Hara, supra note 1. 
116 Lisa Femia, The Madisonian Case for Ranked Choice Voting: Federalist No. 10, Preferential Voting, 
and the American Democratic Tradition, 23 N.Y.U. J. LEGIS. & PUB. POL’Y 953, 957 (2021); see also 
Zoom Interview with L. Sandy Maisel, Professor of Am. Gov’t, Colby Coll. (Feb. 12, 2021) (on file with 
author). 
117 Baber v. Dunlap, 376 F. Supp. 3d 125, 137–138, 138 n.18 (D. Me. 2018) (“The point, rather, is that a 
manner of election that requires a contestant for representative office to win over minority factions, when 
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difficult because the current system is familiar.118 However, citizens in several states 
have the constitutionally authorized power, via citizen-initiated ballot measures, to 
circumvent a political process unaware of, or worse, actively combating the people’s 
will towards a change to RCV.119 Citizens should use citizen-initiated ballot 
measures to pass RCV in their states to moderate polarization and force political 
candidates to seek a broader base of support during elections. 

Part III proceeds in four subparts. Section A examines a few ways RCV reduces 
polarization. Section B reviews and analyzes several legal challenges RCV has faced 
and, so far, survived. Section C acknowledges potential drawbacks when moving to 
an RCV system and offers explanations to offset these concerns. Finally, Section D 
proposes citizens of each of the twenty-six states authorized to initiate ballot 
measures use grassroots efforts to gain the momentum needed to put RCV on the 
ballot in their state.120 

A. RCV Reduces Polarization 

Proponents argue that RCV could improve the current system of single-choice 
voting.121 One overlooked way in which RCV can improve the voting system is by 
fulfilling basic needs; specifically, connecting to something beyond ourselves, 
feeling heard, and engaging stakeholders.122 Other more well-known benefits include 
banishing lesser-of-two-evils voting, increasing campaign civility, promoting third 
parties, reducing minority rule, and enfranchising marginalized voters and 

                                                           

 
the contestant has not achieved an outright majority, is not inherently destructive to the virtues of a 
republican form of government and may, in fact, promote them.”). 
118 See Femia, supra note 116, at 957. 
119 Id. at 954. 
120 States with Initiative or Referendum, BALLOTPEDIA, https://ballotpedia.org/States_with_initiative_or_ 
referendum [https://perma.cc/GFC4-STNL] (last visited Aug. 1, 2025). 
121 Femia, supra note 116, at 960. 
122 See id. at 958–59. 
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candidates.123 All these ways translate into a major effect: reducing polarization.124 
The following are some of the benefits of RCV and their common rebuttals. 

1. Fulfilling Basic Needs 

RCV enhances what single-choice voting is increasingly failing to do: fulfilling 
basic human needs.125 First, there is the feeling of being a part of the larger whole: 
local, state, country.126 “The conduct of democracy occurs in the act of collective 
decision making, most efficiently through the practice of voting.”127 The practice of 
voting is a participatory act of “civic inclusion.”128 In other words, voting gives 
citizens “a sense of connectedness to the community and of equal political dignity; 
greater readiness to acquiesce in governmental decisions and hence broader consent 
and legitimacy.”129 

Relatedly, RCV has many of the same effects as equitable stakeholder 
engagement.130 When an organization or governmental agency is trying to introduce 
a new program or policy with a target population, one of the best ways to effectively 

                                                           

 
123 Drew Penrose, Voter Turnout Surges in All Four Cities with Ranked Choice Voting, FAIRVOTE 
(Nov. 8, 2017), https://fairvote.org/voter_turnout_surges_in_all_four_cities_with_ranked_choice_ 
voting/ [https://perma.cc/V3GU-SX67]. Even though it may not clearly tie to reducing polarization, one 
of the more argued-over improvements of RCV is whether it increases voter turnout. Id. Proponents argue 
that RCV technically increases voter turnout as compared to runoff systems because the subsequent runoff 
always has a lower voter turnout as compared to the first primary or general election. Id. The RCV 
advocate group FairVote gathered empirical data from four cities, which held RCV elections in 2017, and 
found that voter turnout increased in all four cities as compared to previous non-RCV elections. Id.; see 
also O’Hara, supra note 1 (referencing almost double the number of voters turning out in Minneapolis in 
2017 as compared to 2013 mayoral elections). Increasing voter turnout makes sense theoretically as well, 
as voters are usually more encouraged to go out and vote when there is the incentive to actually vote for 
their first-choice candidate. See Baber v. Dunlap, 376 F. Supp. 3d 125, 145 (D. Me. 2018) (“In this way, 
the RCV Act actually encourages First Amendment expression, without discriminating against any voter 
based on viewpoint, faction or other invalid criteria.”). 
124 Femia, supra note 116, at 96. 
125 See Pamela S. Karlan, Maps and Misreadings: The Role of Geographic Compactness in Racial Vote 
Dilution Litigation, 24 HARV. C.R.-C.L.L. REV. 173, 179–80 (1989). 
126 See id. 
127 Massie, supra note 114, at 346. 
128 Pamela S. Karlan, The Rights to Vote: Some Pessimism About Formalism, 71 TEX. L. REV. 1705, 1710 
(1993). 
129 Karlan, supra note 125, at 180. 
130 See F. ELLEN NETTING, PETER M. KETTNER, STEVEN L. MCMURTRY & M. LORI THOMAS, SOCIAL 
WORK MACRO PRACTICE 272–86 (Julie Peters ed., 6th ed. 2017). 
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implement the program is through engaging key stakeholders.131 The program will 
affect these stakeholders either directly or indirectly.132 This process accomplishes 
two goals: first, the leaders designing and implementing the new program can work 
to personalize the program to the unique population, and second, the people affected 
by the program will feel like they have a voice and are part of the process.133 

Applying this concept to RCV, voters are better heard and integrated in the 
political process through RCV by being able to rank their preferences and thereby 
express their opinion of how each candidate compares to the other.134 Like in the 
case of effective program implementation, RCV also benefits the entire system 
because voters can live better with a decision they may not fully agree with or the 
defeat of losing an election.135 In this way, RCV reduces polarization among 
candidates and voters, which manifests itself in decision-making, both short and long 
term.136 When the stakes, especially at the polls, are as high as they are in our 
polarized society, it is essential that “RCV permits voters to express their most 
unencumbered preference in selecting their representatives, without the latent 
limitations imposed by the spoiler effect.”137 Importantly, the outcome is almost less 
important than the prospect of fulfilling the need to be heard because voters can vote 
their conscience knowing that their vote will still make a practical difference if their 
first choice is eliminated.138 

However, in the spirit of equitable stakeholder engagement, a community may 
not accept RCV if the method is forced upon them.139 As a result, RCV advocates 

                                                           

 
131 See id. at 272. 
132 See id. 
133 See id. at 273. 
134 See Research and Data on RCV in Practice, FAIRVOTE, https://fairvote.org/resources/data-on-
rcv/#voter-support-and-understanding [https://perma.cc/R89A-VV83] (last visited Aug. 2, 2025) (“After 
their first regular RCV election in 2022, a majority of poll respondents in Alaska said their vote mattered 
more than in previous years. This sentiment was consistent across region, race, gender, and age, though 
Alaska Native voters were most likely to say their vote mattered more.”) (emphasis added). 
135 See id. 
136 Id. 
137 Massie, supra note 114, at 350. 
138 See Research and Data on RCV in Practice, supra note 134. 
139 See Mark Hicks, Eastpointe Agrees to Settle Black Voting Rights Case, THE DETROIT NEWS (June 5, 
2019, 7:14 PM), https://www.detroitnews.com/story/news/local/macomb-county/2019/06/04/eastpointe-
considers-possible-settlement-voting-suit/1344074001/ [https://perma.cc/T8ZP-SY77]. City Manager 
Steve Duchane called the Justice Department’s actions “reprehensible in the fact that without actually 
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should be engaging with the marginalized communities the system seeks to 
enfranchise—Black voters and other communities of color—which oftentimes have 
already been engaging stakeholders in their community to run for office or to get out 
and vote.140 Advocates should seek to build on those existing efforts and expertise. 

2. Lesser-of-Two-Evils Voting 

One of the major policy arguments made in favor of RCV is that it removes 
“lesser-of-two-evils” voting.141 Proponents of the status quo underestimate the 
number of people who make “lesser-of-two-evils” choices when voting.142 There is 
a feeling of accomplishment for taking an action that will hopefully make a 
difference in our lives. Americans have long valued the act of voting and the feeling 
of independence and agency it provides.143 In contrast, strategic voting by choosing 
the lesser of two evils to not “waste” a vote can be frustrating, disempowering, and 
feel disingenuous for many voters who prefer a different candidate.144 By allowing 
voters to vote their conscience and rank their preferences of candidates, RCV allows 

                                                           

 
engaging the community and the voters, they started labeling people again.” Jennifer Chambers & Joshua 
J. Paladino, DOJ Files Voting Rights Suit Against Eastpointe, THE DETROIT NEWS (Jan. 12, 2017, 
4:48 PM), https://www.detroitnews.com/story/news/local/wayne-county/2017/01/11/doj-files-voting-
rights-suit-against-eastpointe/96438166/ [https://perma.cc/BF9J-R88P]. 
140 Hicks, supra note 139. 
141 Massie, supra note 114, at 337–38. 
142 See id. at 338. 
143 See Massie, supra note 114, at 344 (recounting history in the early frontier and one reason why 
Americans moved west was better access to voting rights for non-land-owning citizens as compared to 
the eastern states). 
144 See Massie, supra note 114, at 337–38. Further underestimated are the consequences of voting against 
one’s conscience. See id. When a voter compromises on values, because there is no better option, this 
often does not resolve the dilemma for the voter of wanting to participate in representative democracy 
while remaining steadfast in supporting values the candidate they voted for may not support. See Femia, 
supra note 116, at 964. The voter may feel like the candidate for whom they were “forced” to vote did not 
fully address their values in that candidate’s policy decisions. Id. Understandably, years of this cycle can 
lead to implicit feelings becoming explicit and manifesting in such drastic actions as not participating in 
the political process. Gary Fields, Millions of People in the U.S. Don’t Vote. Could Anything Change 
Their Minds?, AP (Oct. 8, 2024), https://apnews.com/projects/election-2024-our-very-complicated-
democracy/election-2024-why-americans-dont-vote-episode-6.html [https://perma.cc/A2S3-L29S]. RCV 
will not immediately mean people who have voted against their conscience will see all their first-choice 
candidates win elections. LEE DRUTMAN & MARESA STRANO, WHAT WE KNOW ABOUT RANKED-CHOICE 
VOTING 49 (2021), https://www.newamerica.org/political-reform/reports/what-we-know-about-ranked-
choice-voting/ [https://perma.cc/9T5H-PT5W]. However, over time some of these candidates may win 
races, but more importantly, the individual voter is able to fulfill the basic human need of voting with and 
not against their conscience at the polls. Id. 
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voters to avoid lesser-of-two-evils voting, especially when used in open primaries 
without party affiliation.145 Even if the third- or fourth-party candidates do not win, 
the candidates and parties begin to gain momentum for future races by garnering a 
larger percentage of voters’ first-choice preferences.146 Major parties and their 
candidates should heed this information in moderating and expanding their policy 
goals to reach these voters in future elections. 

3. Campaign Civility 

Another benefit of RCV is that it increases campaign civility.147 RCV 
disincentivizes the strategy of trying to get voters to vote against an opponent.148 If 
a candidate is too negative toward other candidates, that candidate will lose out on a 
voter’s second- and third-choice preferences, which a candidate may need to win in 
an RCV election.149 For example, if Candidates A and B are the frontrunners and 
Candidate C is the longshot, usually Candidates A and B will attack one another and 
may not say much about Candidate C. However, in an RCV system, if Candidate A 
continues to attack Candidate B, but Candidate B instead focuses on finding common 
ground with Candidate C and some of their platform goals, voters who rank 
Candidate C as their first choice may be swayed to rank Candidate B as their second 
choice and ultimately swing the election in Candidate B’s favor. 

Opponents argue that even though campaign civility may increase when using 
RCV in a single-party primary, it may not increase in a general election where 
smaller parties at one end of the political spectrum come together and campaign 

                                                           

 
145 DRUTMAN & STRANO, supra note 144, at 45, 49. 
146 See id. at 49. 
147 Research and Data on RCV in Practice, supra note 134; Mulroy, supra note 49, at 127; see also Wy 
Spano, Ranked Choice Voting Would Help Rid Political Campaigns of Negative Ads, MINNPOST 
(Sept. 23, 2010), https://www.minnpost.com/community-voices/2010/09/ranked-choice-voting-would-
help-rid-political-campaigns-negative-ads/ [https://perma.cc/9UMT-SZJC] (“Campaigns used to be 
dialogues where competing approaches to the state’s problems were discussed. Now campaigns spend 
most of their time and energy finding and publicizing negative information about the opponent. We can 
go back to campaigns that are at least partially about the issues with Ranked Choice Voting.”). But see 
Jesse Clark, The Effect of Ranked-Choice Voting in Maine, MIT ELECTION DATA & SCI. LAB (Mar. 18, 
2021), https://electionlab.mit.edu/articles/effect-ranked-choice-voting-maine [https://perma.cc/P459-
YK74] (conducting a study that showed spending on negative ads actually increased after implementing 
RCV in Maine). 
148 See Sarah John & Andrew Douglas, Candidate Civility and Voter Engagement in Seven Cities with 
Ranked Choice Voting, 106 NAT’L CIVIC REV. 25, 26 (2017) (“Respondents from RCV cities reported 
lower levels of criticism among candidates than those in non-RCV cities.”). 
149 Spano, supra note 147. 
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against candidates at the other end of the spectrum.150 A newly adopted RCV system 
might enjoy some consensus building and consolidation of support at first, but the 
culture is trained to find an opponent to attack, and even RCV may not be able to 
change that. Further, elected officials currently in power have a self-interest in a 
polarizing status quo and would need to vote against this interest to implement an 
RCV system that may result in their opponent winning the next election.151 However, 
the goal may shift from beating the opponent to beating the issue in an RCV system. 

Others argue that “[t]here is limited data on how much, if at all, IRV’s ability 
to reduce negative campaigning will translate into a new, much more hostile political 
climate.”152 However, another survey conducted around that same time frame found 
that “[m]ore respondents in cities using RCV reported less negative campaigns than 
in cities that did not use RCV.”153 And more recently, surveys and studies have 
shown RCV to increase campaign civility.154 For example, Republican voters in 
Virginia viewed the 2022 congressional primary as more positive because of RCV.155 

Thus, as a result of fewer attack ads and increasing campaign civility, RCV 
promotes the discussion of policy goals and consensus building among all 
candidates.156 Politicians who take the incentive from RCV and reach out to their 
opponents to find common ground are reflecting the will of the people.157 For 
example, after the 2018 congressional election in Maine, one candidate had this to 
say about his opponent: “Although we may disagree on issues, I wish Jared Golden 

                                                           

 
150 Massie, supra note 114, at 338. 
151 Spano, supra note 147 (lamenting that most politicians have succeeded in the status quo of polarizing 
voters and, “who likes to change?”); see also Steven J. Mulroy, Baby & Bathwater: Standing in Election 
Cases After 2020, 126 DICK. L. REV. 9, 14 (2021). 
152 Urbach, supra note 7, at 1317. 
153 John & Douglas, supra note 148. 
154 Research and Data on RCV in Practice, supra note 134. 
155 Measuring the Effects of Ranked Choice Voting in Republican Primaries, CTR. FOR CAMPAIGN 
INNOVATION (Nov. 11, 2022), https://campaigninnovation.org/research/measuring-the-effects-of-ranked-
choice-voting-in-republican-primaries [https://perma.cc/5MPZ-KB6W]. 
156 Massie, supra note 114, at 338. 
157 See Political Polarization in the American Public, supra note 36 (“And more believe their 
representatives in government should meet halfway to resolve contentious disputes rather than hold out 
for more of what they want.”). 
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personally the best . . . .”158 In defeat, and after a short legal challenge, incumbent 
Bruce Poliquin was finally gracious in conceding to Golden.159 By applying his 
feelings towards eventual concession of the race to this new method of voting, Bruce 
Poliquin moved RCV one step closer towards acceptance by future candidates. 

4. Third Parties 

RCV will promote minor parties and give them leverage to challenge the often 
polarizing policies and platforms of the major parties.160 As a result, the major parties 
cannot be “complacent and unresponsive to social pressures and movements.”161 In 
an RCV system, in which a candidate or party needs fifty percent plus one of the 
votes to win, every vote counts a little bit more.162 Even in a loss, third parties can 
negotiate “policy concessions” from the major party, or parties, in exchange for 
persuading their members to get behind the major party candidate.163 With only two 
parties, the focus is on winning, but with three or four parties, the focus shifts to 
consensus building and addressing social issues and equity.164 It is more about “let’s 

                                                           

 
158 Kate Taylor, Maine Republican Drops Challenge to State’s New Vote System, Conceding House Race, 
N.Y. TIMES (Dec. 24, 2018), https://www.nytimes.com/2018/12/24/us/maine-republican-poliquin-
concede.html [https://perma.cc/YW4F-5K66]. 
159 Id. 
160 DRUTMAN & STRANO, supra note 144. 
161 Hasen, supra note 46, at 344. 
162 Mulroy, supra note 49, at 129. 
163 Id. at 128–29. In this way, RCV could also lead to similar effects as fusion laws. Most states no longer 
allow fusion electing: “the electoral support of a single set of candidates by two or more parties.” Hasen, 
supra note 46, at 331 (quoting Peter H. Argersigner, “A Place on the Ballot”: Fusion Politics and 
Antifusion Laws, 85 AM. HIST. REV. 287, 288 (1980)). However, the purpose of fusion laws can be played 
out in a jurisdiction that adopts RCV. In upholding anti-fusion laws, the Supreme Court in Timmons 
prevented a fourth party from endorsing and nominating a candidate who was already endorsed and 
nominated by a third party. Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997). In places like 
Maine, which uses RCV, candidates and multiple parties have already been consolidating around the same 
candidate. See, e.g., Mitch Wertlieb & Matthew F. Smith, Reporter Debrief: Ticket Splitting, Ranked-
Choice Voting & Maine’s Close Senate Race, VT. PUB. (Nov. 10, 2020, 5:58 AM), 
https://www.vpr.org/post/reporter-debrief-ticket-splitting-ranked-choice-voting-maines-close-senate-
race [https://perma.cc/V363-WBE3]. For example, in the 2020 U.S. Senate race in Maine, an Independent 
candidate campaigned with explicit reference to RCV and told voters to vote for her first, but to vote for 
the Democratic candidate as voters’ second choice because they aligned better ideologically than the 
Republican candidate. Id. 
164 Maya Mahdi, The Complexity of Ranked Choice Voting and How It Can Improve the U.S. Election 
System, 3 PHIL., POL. & ECON. REV. 5, 10 (2024). 
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do this,” rather than “let’s not do that.”165 For too long, politicians have not had to 
use their power of persuasion because of the single-choice system.166 The time for 
the major parties to moderate the discourse and consolidate opinions has passed, and 
it is time for a system like RCV to empower minor parties to fill the gap.167 

Further, more robust third parties under an RCV system could provide 
information gains.168 Proponents of RCV, and more viable third parties, argue that 
restricting third parties causes “informational losses” for the electorate.169 These 
losses can include issues which never gain the momentum they need to be accepted 
more widely because they are always suppressed in a single-choice system.170 
Similarly, RCV would provide a more nuanced representation of the preferences of 
the voting populace.171 For example, when only one candidate among many is chosen 
in our current system, the process “fails to take into account the full legitimacy of 
rejection as an opinion.”172 In other words, knowing that a voter did not vote for all 
the other candidates is not the same as knowing that a voter almost voted for one of 

                                                           

 
165 See Research and Data on RCV in Practice, supra note 134. 
166 See Hasen, supra note 46, at 349–50 (describing the reality that most voters use the party cue 
(Republican or Democrat) to decide who to vote for rather than whether the voter aligns specifically with 
the candidate’s platform). 
167 The Editorial Board, Our Opinion: Support Question 5 to Bring Back Consensus Politics, CENTRAL 
MAINE (Oct. 16, 2016), https://www.centralmaine.com/2016/10/16/our-opinion-support-question-5-to-
bring-back-consensus-politics/ [https://perma.cc/TC6X-ZM8A]; see also Paisley, supra note 35 
(“Christian Grose, an associate professor of political science, has also done substantial research on 
analytics and election data. ‘Because the NOMINATE data generated by James Lo and his co-authors 
shows that partisan elites in the U.S. are as polarized today as they were around the time of the Civil War, 
it suggests that there is a huge gulf in the middle that’s not being responded to by the two parties,’ he said. 
‘So it speaks to the question of how this polarization has inhibited the ability for the two-party system to 
function.’”). 
168 Pildes & Parsons, supra note 6, at 1816 (“In San Francisco, for example, the tabulation process 
continues until only two candidates remain even if a candidate receives a majority in an earlier round. 
Doing so provides the voting public with more information about the winning candidate’s base of public 
support, as well as that of the runner-up.”) (second emphasis added). 
169 Hasen, supra note 46, at 343 (citing Justice Marshall’s dissent in Munro v. Socialist Workers Party, 
479 U.S. 189 (1986)). 
170 Id. at 362 (“By allowing third parties and independent candidates greater access to the ballot, more 
information will be available to voters on the range of ideological or other political choices that may be 
available to them.”). 
171 Massie, supra note 114, at 346. 
172 Id. 
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the other candidates and would never have voted for one or two of the remaining 
candidates. 

Finally, our current single-choice, two-party dominated system has produced 
“widespread dissatisfaction [which] is inconsistent with a view of political parties as 
representing broad social interests.”173 An RCV system further levels the playing 
field and addresses some of this “dissatisfaction” through the cousin of the “spoiler 
effect,” the “snowball effect.”174 The snowball effect occurs in an RCV system in 
which voters see that they can safely vote for who they want and, as others do the 
same, candidates who might otherwise have not garnered as much support in a 
single-choice system, are now able to get more votes and gain more media and donor 
attention.175 Even if the outcomes are ultimately the same in both systems, an RCV 
system better reflects voter preferences.176 Under a single-choice system, the 
proportion of votes the candidates outside of the top two receive are an afterthought 
when reporting the results. However, in an RCV system, a third-place candidate may 
do much better and garner much more support in a race with several candidates.177 

5. Reducing Minority Rule 

Perhaps better phrased as reducing small minority rule,178 RCV can also reduce 
minority rule in that there are many instances in which a majority, and at times a 
large majority, of voters did not vote for the winning candidate in a single-choice 
election.179 This is not a strictly partisan issue. Democrats were in favor of RCV in 
Maine because Republicans had ruled with the support of only a minority of voters 
in the state.180 In contrast, Republicans were in favor of RCV in Nebraska because 
Democrats had ruled with the support of only a minority of voters in their state.181 

                                                           

 
173 Hasen, supra note 46, at 356. 
174 Mulroy, supra note 49, at 128. 
175 Id. 
176 Massie, supra note 114, at 337. 
177 Id. 
178 This is because RCV can reduce polarization with a plurality/minority threshold, as long as that 
threshold has some minimum floor to produce the moderating effects among candidates. See Part II, supra 
for a discussion of RCV with plurality/minority thresholds. 
179 Massie, supra note 114, at 347 (arguing that RCV is still better than the status quo plurality system and 
will uplift more voices). 
180 Zoom Interview with L. Sandy Maisel, supra note 116. 
181 Id. 
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Unlike issues of voter enfranchisement, for example, which have become politicized, 
candidates from both parties have recognized the benefit of RCV in reducing 
minority rule.182 

RCV is often proposed with the use of a majority rule system. James Madison 
argued that majority rule, requiring candidates to win over minority factions, may 
actually facilitate the virtues of republican government.183 However, there are 
concerns that, if led by majority rule, governments will devolve into tyranny and 
oppression of a disempowered minority.184 Though more specifically, as Madison 
long ago argued, the concern is with “factions” and whether one of these passionate 
groups of citizens can gain majority power and oppress minority political groups.185 
This is separate from the notion of majority rule more generally. Luckily, “ranked 
choice voting is aimed at lessening the power of several types of political factions—
political parties, political incumbents, and ideological interest groups.”186 So, it is 
important to consider the concern of political factions, but we already have instances 
of oppression of disempowered groups in our current system. More importantly, 
more democracy and less minority rule mean more power in the hands of more 
people, which will further enfranchise and better serve marginalized groups.187 

                                                           

 
182 See L. Sandy Maisel, Ranked Choice Voting: “As Maine Goes . . .”, AM. INT. (Aug. 7, 2018), 
https://www.the-american-interest.com/2018/08/07/ranked-choice-voting-as-maine-goes/ [https:// 
perma.cc/H2V6-9W4Q] (“Ideologically pure candidates facing a group of more moderate candidates are 
more likely to win in a plurality system than an RCV system, although that’s true on the Left [and the 
Right] as well.”). 
183 THE FEDERALIST NO. 10 (James Madison). For a comprehensive analysis on how the theoretical 
foundations of Madison’s Federalist No. 10 mirror the rationales for moving to RCV systems, see Lisa 
Femia’s deep dive. Femia, supra note 116. 
184 See THE FEDERALIST NO. 10, supra note 183. 
185 Femia, supra note 116, at 984. 
186 Id. 
187 Massie, supra note 114, at 346. But see Mónica Mendoza-Castrejón, At-Large Municipal Elections Are 
Discriminatory: A Case Study of Federal Way and Kent, Washington, 22 SEATTLE J. FOR SOC. JUST. 255, 
288 (2024) (“However, there is insufficient scholarship on the benefits of ranked-choice voting in diverse 
cities with populations over 100,000.”). 

 



D E P O L A R I Z I N G  A M E R I C A   
 

P A G E  |  1 0 0 3   
 

 
ISSN 0041-9915 (print) 1942-8405 (online) ● DOI 10.5195/lawreview.2025.1096 
http://lawreview.law.pitt.edu 

6. Enfranchising 

Functionally, RCV may also reduce polarization by leveling the political 
playing field.188 Proponents see this “leveling” coming to fruition in a few ways.189 
First, there is the argument that RCV could increase representation for marginalized 
groups.190 This is in part because candidates of color do better at consensus building 
as compared to white candidates, as seen by their ability to get more of voters’ 
second- and third-choice preferences on the ballot.191 

Relatedly, RCV proponents argue that no RCV system should be implemented 
unless it improves representation for VRA protected groups.192 Right on cue, the 
VRA has been a conduit for imposing RCV as a remedy for a potential violation of 
the VRA in U.S. v. Eastpointe.193 There, the U.S. Department of Justice (“DOJ”) 
filed suit against the city of Eastpointe, Michigan for violating Section 2 of the 
VRA.194 The federal government alleged that Eastpointe’s citywide, at-large method 
of voting (instead of voting by separate districts) prevented voters from electing a 
Black official to the city council and diluted the votes of Black voters in a city with 
over thirty percent of the population identifying as Black.195 After months of 
negotiations, the city agreed to settle the suit with the DOJ.196 The resulting 

                                                           

 
188 Mulroy, supra note 49, at 128. 
189 Hasen, supra note 46, at 344 n.77 (arguing that one way RCV changes the status quo is by determining 
how many viable parties are in that jurisdiction). 
190 Mendoza-Castrejón, supra note 187, at 288 (referring to data that showed “proportional ranked-choice 
voting would have yielded better results for progressive candidates with support from BIPOC 
communities in Kent, [Washington]”); Hicks, supra note 139; United States v. City of Eastpointe, 378 F. 
Supp. 3d 589 (E.D. Mich. 2019); see also Paul A. Diller, Toward Fairer Representation in State 
Legislatures, 33 STAN. L. & POL’Y REV. 135 (2022) (reviewing a federal bill on how multi-member 
districts with RCV can provide a more diverse House of Representatives and applying that to state 
legislatures). 
191 Research and Data on RCV in Practice, supra note 134 (“As of April 2020, nearly half of all mayors 
(46%) and city council seats (49%) decided by RCV are held by women. By comparison, women comprise 
only 23% of mayors in non-RCV jurisdictions.”). 
192 Mulroy, supra note 49, at 144. 
193 See Eastpointe, 378 F. Supp. 3d at 589. For a deeper look as to how a court-ordered remedy of RCV 
might look, see Benjamin P. Lempert, Ranked-Choice Voting as Reprieve from the Court-Ordered Map, 
119 MICH. L. REV. 1785 (2021). 
194 Eastpointe, 378 F. Supp. 3d at 589. 
195 Id. at 594. 
196 Id. at 589. 
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settlement agreement decreed that for four years the city council would be elected 
by RCV.197 The DOJ was willing to accept multiple alternatives to Eastpointe’s at-
large voting system, as long as the alternative did not violate the VRA.198 Even 
though voting by separate district may have been the preferred method from the 
DOJ’s standpoint, both sides agreed, and a U.S. District Court judge held, that RCV 
could be used as an acceptable alternative to the at-large voting system.199 

In Eastpointe, the parties stipulated that not only was RCV a legal voting 
method, but it was also a better alternative to the at-large system Eastpointe had been 
using.200 Importantly, the rationale for RCV being better than the at-large system was 
not because of ease of use or lower cost, which proponents maintain RCV can 
produce, but was to promote the representation of disenfranchised Black voters in 
the city.201 Federal attorneys viewed RCV as a more equitable voting method to 
ensure that protected groups under the VRA would have an adequate chance of being 
represented on Eastpointe’s city council.202 

Overall, the outcome from a single-choice system and an RCV system may be 
the same, but the process of getting to the same outcome may be different, and this 
difference is vital to make each voter feel more fulfilled with their choices at the 
poll.203 Winning is not the only reason citizens engage in the foundational act of 
voting. Fulfilling basic human needs, banishing lesser-of-two-evils voting, 
increasing campaign civility, promoting third parties, reducing minority rule, and 

                                                           

 
197 Id. at 594. 
198 Hicks, supra note 139. 
199 United States v. City of Eastpointe, No. 4:17-CV-10079, 2019 WL 2647355, at *2 (E.D. Mich. June 26, 
2019). 
200 Complaint at 2–3, United States v. City of Eastpointe, 2017 WL 106900 (E.D. Mich. 2017) (No. 2:17-
cv-10079). 
201 See Consent Judgment and Decree, United States v. City of Eastpointe, 378 F. Supp. 3d 589 (E.D. 
Mich. 2019) (No.4: 17-CV-10079), ECF No. 64 (“[T]he current at-large, multiple-vote method of electing 
the Eastpointe City Council results in black citizens of the City of Eastpointe having less opportunity than 
white citizens to participate in the political process and to elect candidates of their choice to the City 
Council, in violation of Section 2 [of the VRA].”). 
202 Hicks, supra note 139. However, there are certainly concerns from these same VRA protected groups 
about the possibility of RCV inhibiting equitable representation from protected groups. See Section III.C, 
infra. 
203 See Massie, supra note 114, at 350. 
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enfranchising marginalized voters and candidates are all reasons for a less polarized, 
more satisfied citizenry that makes their voices heard.204 

B. Ranked-Choice Voting Has Survived Potential Legal 
Challenges 

Whether RCV is a better method for holding elections is not a question for which 
the Constitution holds the answer.205 

One answer the Constitution does hold is that states have the ability to 
experiment with different methods of holding elections, including using RCV and 
reflecting on the benefits and costs of this voting system to reduce polarization.206 
Up to this point, Congress has not preempted states’ power to regulate elections such 
that RCV violates federal law.207 Thus, as seen in Maine and Alaska, and in the use 
of RCV in several major municipalities across the country, potential legal barriers 
are usually not a complete bar to implementing an RCV system. 

1. U.S. Constitution 

Backing up a bit, the U.S. Constitution does not prohibit states from using RCV 
in federal elections. In Baber v. Dunlap, incumbent Bruce Poliquin argued that the 
Constitution requires only a plurality to win a federal election.208 In the same 
appellate case Poliquin used for support of the plurality argument, the Second Circuit 
determined that, “[w]hen the framers of the Constitution intended that a majority be 

                                                           

 
204 See Urbach, supra note 7, at 1312 nn.74–75. 
205 Baber v. Dunlap, 376 F. Supp. 3d 125, 135 (D. Me. 2018). In 2018, Maine’s Second Congressional 
District saw incumbent Republican Bruce Poliquin up against the main challenge of Democrat Jared 
Golden. See id. at 131. RCV shaped Jared Golden’s win because no candidate received a majority of the 
initial votes. Id. at 130. Controversy ensued because Poliquin would have won the election in a regular 
plurality system, but after subsequent rounds of tabulating preferences, Golden received the needed 
majority to win. See The Editorial Board, Our View: Ruling in Ranked-Choice Voting Case Is a Civics 
Lesson, CENTRAL MAINE (Dec. 14, 2018), https://www.centralmaine.com/2018/12/14/our-view-ruling-
in-ranked-choice-voting-case-is-a-civics-lesson/ [https://perma.cc/4XX7-SHF3]. 
206 See U.S. CONST. art. I, § 4, cl. 1. 
207 But see H.R. 3704, 118th Cong. (2023) (introduced to amend the Help America Vote Act and ban RCV 
in federal elections). 
208 Dunlap, 376 F. Supp. 3d at 134. Again, it is important to remember the distinction between a threshold 
to win and the balloting method. RCV is often used with a majority threshold, but it could be used with a 
plurality threshold. 
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required, they were quite capable of saying so.”209 The court’s opinion in Dunlap 
confirms this argument and is a thread for legal proponents in defending the 
constitutionality of RCV.210 Broadly, a state can use different voting methods if it 
stays within the bounds of the VRA and Fourteenth Amendment protections, and 
Congress does not enact a law requiring states to use a single-choice balloting 
method in federal elections.211 

Sections 2 and 4 of Article I provide the floor for certain federal elections, but 
these sections do not prevent states from going above that floor in determining how 
they conduct statewide elections.212 Article I, Section 2 mandates members of the 
House of Representatives be “chosen every second Year by the People of the several 
States.”213 In Dunlap, the plaintiff Poliquin argued that this provision has always 
meant that members are elected by a plurality and not a majority.214 But the court 
rejected this argument and reasoned that this provision always meant winning by 
plurality was allowed and receiving a majority of votes was not required.215 This is 
different from reading Article I, Section 2 to read that a plurality is required and 
anything else would violate this provision, which is what Poliquin argued in 
Dunlap.216 

Nothing in the text of Article I, Section 2 precludes the people of a state from 
choosing their members of the House of Representatives by RCV.217 Tradition has 

                                                           

 
209 Phillips v. Rockefeller, 435 F.2d 976, 979 (2d Cir. 1970). 
210 See Dunlap, 376 F. Supp. 3d at 135 (determining that the Constitution has no plurality requirement). 
211 U.S. CONST. art. I, § 4, cl. 1. 
212 Id. §§ 2, 4. 
213 Id. § 2. 
214 Brief for Plaintiff at 19, Baber v. Dunlap, 376 F. Supp. 3d 125 (D. Me. 2018) (No. 1:18-cv-00465), 
2018 WL 8966777 (citing Phillips v. Rockefeller, 435 F.2d 976, 979 (2d Cir. 1970)). 
215 Dunlap, 376 F. Supp. 3d at 135. 
216 Phillips v. Rockefeller, 435 F.2d 976, 979–80 (2d Cir. 1970) (“Moreover, the language of Article I, 
Section 2, has never been construed to mean that a candidate must receive a majority of the votes cast in 
order to be elected to the House. On the contrary, the provision has always been construed to mean that 
the candidate receiving the highest number of votes at the general election is elected, although his vote be 
only a plurality of all votes cast.”). 
217 See generally U.S. CONST. art. I, § 2. 
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developed in most jurisdictions to count winners via a single-choice standard.218 
However, tradition is not law, and barring Congress entering the field, our system of 
federalism allows for the people of one state to elect representatives by single-choice 
and the people of the neighboring state to elect them via RCV.219 

Next, Article 1, Section 4, Clause 1 (the “Elections Clause”) mandates that the 
“Times, Places and Manner” of Congressional elections are left to each state’s 
discretion, but Congress may “make or alter such Regulations.”220 At the Continental 
Congress, Federalists and Anti-Federalists provided compelling arguments of how 
much discretion to leave to the states to decide how representatives were elected. 
The Founders balanced the discretion to the states with the power reserved for 
Congress to determine some of the logistics of the elections for its members.221 

The Supreme Court has interpreted “Manner” to include state election functions 
like “notices, registration, supervision of voting, protection of voters, prevention of 
fraud and corrupt practices, counting of votes, duties of inspectors and canvassers, 
and making and publication of election returns.”222 It reasons that states can 
experiment with different voting methods, including RCV, but Congress has the 
power to overrule and preempt a state’s manner of federal elections if it wants to.223 

                                                           

 
218 U.S. ELECTION ASSISTANCE COMM’N, ALTERNATIVE VOTING METHODS IN THE UNITED STATES 2 
(2023), https://www.eac.gov/sites/default/files/electionofficials/Final_Alternative_Voting_Methods_in_ 
the_United_States_508.pdf [https://perma.cc/6HLT-5CMS]. 
219 Id. at 2, 7. 
220 U.S. CONST. art. I, § 4, cl. 1. 
221 Baber v. Dunlap, 376 F. Supp. 3d 125, 135 n.14 (D. Me. 2018) (summarizing various articles and 
arguments made during the Continental Congress and ultimately concluding that the delegates left 
different options available to the states on how to hold their elections); see also Robert G. Natelson, The 
Original Scope of the Congressional Power to Regulate Elections, 13 U. PA. J. CONST. L. 1, 28–29 
nn.123–28 (2010). One Article provision which does grant Congress some power over its members is 
Section 5, Clause 1. The clause prescribes each house of Congress as the “Judge of the Elections, Returns 
and Qualifications of its Members.” U.S. CONST. art. I, § 5, cl. 1. 
222 Cook v. Gralike, 531 U.S. 510, 523–24 (2001). 
223 See id. at 527 (Kennedy, J., concurring) (“The Elections Clause thus delegates but limited power over 
federal elections to the States.”). One example of Congress entering the field of regulating federal 
elections was after the controversial 2000 election in which vote counting and the equipment (or lack 
thereof) used to count ballots was called into question. See Graham Paul Goldberg, Georgia’s Runoff 
Election System Has Run Its Course, 54 GA. L. REV. 1063, 1088 (2020). In response, Congress passed the 
“Help America Vote Act,” which designated federal money to be sent to states for voting equipment 
upgrades. See id. at n.154. Another entry into the federal election field by Congress is the “For the People 
Act,” which very recently passed the House of Representatives. See H.R. 1, 117th Cong. (2021). Among 
its many provisions, the bill seeks to expand and protect voting rights by re-enfranchising those who have 
completed prison terms, further protecting overseas voters, and requiring states to offer same-day voter 
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Further, the Elections Clause does not grant a state legislature unchecked power over 
whether to comply with its state constitution or the U.S. Constitution.224 

Theoretically then, Article I, Section 2 allows states to use RCV, but the 
Elections Clause means Congress could pass a federal law that voters would elect 
members of Congress by single-choice voting and ban the use of RCV.225 Congress 
has yet to make such a sweeping regulation on the election of its members by the 
“People of the several States,” and it is unlikely to do so because there are already 
examples of unique election methods in many states. Whether presidential caucuses, 
separate runoffs with a majority threshold, or splitting of electoral votes, states—and 
their citizens from all political backgrounds—value their ability to elect 
representatives in a manner that works for them. Until Congress enacts a federal law 
requiring members of Congress to be elected by single-choice voting, the court in 
Dunlap correctly held that the Constitution does not require a plurality threshold for 
Congressional elections and states can experiment with RCV systems.226 

2. Other Legal Challenges 

Opponents have also invoked additional constitutional protections to argue the 
legality of RCV.227 The Due Process Clause, the Equal Protection Clause, and the 
First Amendment all offer broad protections for citizens, but so far RCV has 
withstood challenges under these legal theories. 

Using the Due Process Clause, opponents of RCV have argued that the system 
is too confusing for the average voter and thus voters will be ill-informed.228 
Opponents have further categorized votes under an RCV system as ineffective,229 
because if a voter is not knowledgeable enough about how the system works, the 

                                                           

 
registration. Id. The bill goes so far as to even reference the “time, place, manner” wording from Article 
1, Section 4, Clause 1 in regard to a provision prohibiting false and misleading election information. Id. 
224 Moore v. Harper, 600 U.S. 1, 27 (2023). 
225 See H.R. 3704, 118th Cong. (2023) for a bill that was introduced to ban states’ use of RCV in federal 
elections. 
226 Dunlap, 376 F. Supp. 3d at 135. 
227 See id. at 129. 
228 Brief for Plaintiff at 11, Baber v. Dunlap, 376 F. Supp. 3d 125 (D. Me. 2018) (No. 1:18-cv-00465), 
2018 WL 8966777. 
229 Miller, supra note 83. 
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voter may misunderstand the effects of their ranked preferences in determining a 
close race.230 

In Dunlap, the Court reminded us that “[t]he Constitution does not require an 
easy ballot.”231 Nor does the Due Process Clause mandate a similar type of ballot in 
each state in order to accommodate the same difficulty of voting for all citizens.232 
The Court acknowledged that the ballot and instructions would require more of the 
voter to understand how to rank their preferences among the candidates.233 However, 
the Court determined that this effort was not so “unduly burdensome” as to violate 
the Due Process Clause.234 Adopting an RCV system does nothing to infringe upon 
the liberties the Due Process Clause was designed to protect. Even though RCV is 
different from the single-choice system and does require more knowledge to vote 
effectively in an election, asking voters to rank preferences for each race on the ballot 
does not deprive them of “life, liberty, or property, without due process of law.”235 

Other opponents of RCV have raised equal protection concerns via vote 
dilution. They argue that “[a] voter’s second or third choice is given equal weight 
(though counted later) to that of a voter’s first choice.”236 Yet, it is a valid concern 
to imagine that with multiple candidates in a race, and one in which it takes several 
rounds to reach a majority winner, one voter’s fourth choice could be finally 
reapportioned to a candidate who had another voter’s first choice preference since 
round one.237 However, any “difference” or unequal treatment between ballots from 
one round to the next is no different than the losing ballots in a single-choice race of 

                                                           

 
230 Id. 
231 Dunlap, 376 F. Supp. 3d at 144 (citing Griffin v. Roupas, 385 F.3d 1128, 1133 (7th Cir. 2004)). 
232 Id. at 143. 
233 Id. at 144. 
234 Id. 
235 U.S. CONST. amend. XIV, § 1. 
236 O’Hara, supra note 1. 
237 Brandon Bryer, Note, One Vote, Two Votes, Three Votes, Four: How Ranked Choice Voting Burdens 
Voting Rights and More, 90 U. CIN. L. REV. 711, 722 (2021) (arguing that an RCV system functions as 
multiple elections and as a result gives some voters an “unequal opportunity to influence electoral 
outcomes”). But see Pildes & Parsons, supra note 6, at 1806 (“To be sure, a ranked-choice vote conveys 
greater nuance and information than a single-choice vote, but it still reflects a single input that is then 
counted in an authorized manner to produce an aggregate measure of popular support . . . . Because a 
voter’s full ranking is their ‘vote’ (rather than any singular choice within that ranking) one cannot 
determine which candidate has received the most ‘votes’ in an RCV election until the tabulation process 
concludes and all votes have been assigned.” (emphasis removed)). 
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one round.238 Also, whether first, second, or third, a preference only counts once each 
round.239 Another way to reframe what occurs during RCV is that each voter has the 
same chance to rank preferences when filling out the ballot, and any “disparities” 
after that are a byproduct of that voter’s choices and the system doing its job to reach 
a broader consensus. Finally, states that use a runoff system, in which a separate, 
second runoff election occurs, have so far carried on without protests over possible 
vote dilution.240 

Whether the vote dilution concern represents an equal protection violation or 
simply requires a new framing of the “value” of each ranked preference in an RCV 
system is up for debate. The cases that established the “one person, one vote” 
principle were more concerned with states drawing districts for elections with 
roughly equal populations in each district.241 If districts had equal populations, one 
district would not gain more political power over another by having an equal number 
of representatives but a smaller population.242 In Dunlap, the plaintiffs were 
concerned that vote dilution was occurring because of subsequent rounds of 
tabulating voter preferences, not because of the voters in one district having 
disproportionate voting power.243 Eastpointe is more illustrative of this point, as the 
government alleged Black voters’ votes were diluted under the at-large voting 
system and both sides agreed that RCV could remedy this dilution of votes.244 

In a single-choice system, the relative value of someone’s first—and only—
choice is absolute: either their choice wins or loses. However, in an RCV system, a 
voter’s first choice now has relative value. In the first round, a first choice has the 
highest value, but in subsequent rounds, a voter’s second, third, or fourth choice, etc., 

                                                           

 
238 Dudum v. Arntz, 640 F.3d 1098, 1112 (9th Cir. 2011). 
239 Id. (discussing RCV in San Francisco). 
240 Gurley, supra note 3. 
241 In regard to an individual’s right to vote, the Supreme Court has interpreted the Equal Protection Clause 
of the Fourteenth Amendment to give “a citizen . . . a constitutionally protected right to participate in 
elections on an equal basis with other citizens in the jurisdiction.” Dunn v. Blumstein, 405 U.S. 330, 336 
(1972). This right was first articulated by the Court in 1964 in Reynolds v. Sims, 377 U.S. 533, 566 (1964), 
and through subsequent decisions, the phrase “one person, one vote” was coined to articulate this protected 
right. Garrett Epps, One Person, One Vote?, THE ATL. (May 31, 2015), https://www.theatlantic.com/ 
politics/archive/2015/05/one-person-one-vote/394502/ [https://perma.cc/4AZ4-AM4P]. 
242 See Reynolds, 377 U.S at 628. 
243 Baber v. Dunlap, 376 F. Supp. 3d 125, 140–41 (D. Me. 2018). 
244 United States v. City of Eastpointe, 378 F. Supp. 3d 589, 593 (E.D. Mich. 2019). 
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now has the same value, within that round, to another voter’s first choice. Although 
this is a true synopsis of voting under RCV and is a change from single-choice voting 
in most jurisdictions, it does not violate the Equal Protection Clause because each 
voter has the same opportunity to rank preferences for the same candidates in a 
race.245 

Finally, Plaintiffs in Dunlap expressed concern that their First Amendment 
rights were infringed by other voters’ “disproportionate expression” under the RCV 
system in Maine.246 The Court acknowledged that the purpose of the RCV Act in 
Maine was to empower candidates and voters who are not from major parties.247 
However, the court held that voters who cast their preferences for Republican 
candidate Bruce Poliquin were counted in the same way that those who ranked their 
preferences for a lesser-known candidate, and “the RCV Act actually encourages 
First Amendment expression.”248 

Like the vote dilution argument, the argument that a voter who ends up having 
four choices counted before a winner is declared had more expression than the voter 
whose same first-choice vote was counted each round is a reasonable one. The 
counterargument is that, again, both voters in this scenario were given the 
opportunity to rank the same number of preferences on their ballot and could have 
very well taken advantage of this option. The way the election went, one voter’s 
second, third, and fourth choices were not counted because their first choice was the 
eventual winner. Both voters were able to express the same number of choices 
initially and whether some of their preferences were not counted does not equate to 
disproportionate expression under the First Amendment. 

Legal challenges have continued, and will continue, to push RCV advocates to 
be nimble and adaptive to their state court’s decisions. Though so far, courts have 
liberally interpreted state and federal provisions that may call the use of RCV into 

                                                           

 
245 Pildes & Parsons, supra note 6, at 1778–79 (arguing a distinction between RCV and a system like 
separate run-offs in which there are separate decision points between the elections, whereas with an RCV 
system, even with multiple rounds of tabulating, there is only one “vote” because there is a “single input” 
by each voter). 
246 Dunlap, 376 F. Supp. 3d at 145. 
247 Id. 
248 Id. But see Burdick v. Takushi, 504 U.S. 428, 438 (1992) (“Attributing to elections a more generalized 
expressive function would undermine the ability of States to operate elections fairly and efficiently.”); 
Pamela S. Karlan, New Beginnings and Dead Ends in the Law of Democracy, 68 OHIO ST. L.J. 743, 752 
(2007) (stating that voting’s purpose is more for electing officials than “simple expression”). 
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question.249 As a result, citizens need to use this tacit approval to initiate ballot 
measures to implement RCV in their state. 

C. Policy Concerns 

Like legal challenges, RCV is not immune from having negative policy 
implications, which should be considered with the benefit of reducing polarization. 
Whether possible disenfranchisement, confusing voters, increasing voting costs, or 
decreasing voter turnout, the topics that follow are potential issues for a jurisdiction 
looking to implement RCV.250 The subsections below will also discuss rebuttals to 
the policy drawbacks of RCV. 

1. Possible Disenfranchisement 

If used in the way it was designed, voters’ ability to rank preferences should 
push candidates to be more moderate in their attacks on opponents and more willing 
to add new aspects to their platforms to attract more voters. However, it is possible 
for candidates to consolidate voters to beat a political opponent, which could 
disenfranchise certain candidates and their supporters. 

In 2018, candidates in the San Francisco mayoral race joined forces to try to 
prevent the first Black woman from being elected city mayor.251 This is not to say 
that the other two candidates purposely used the effects of RCV to attempt to keep 
Mayor London Breed from winning the race, as the Mayor’s loss could have resulted 
nonetheless. Instead, Mayor Breed won the special election and assumed the position 
in June 2018.252 Further, in Eastpointe, Michigan, where the city was required to use 
RCV for four years as part of a settlement in a federal lawsuit, residents are hesitant 

                                                           

 
249 See Dunlap, 376 F. Supp. 3d at 134, 135. 
250 Another oft-cited concern is the problem of monotonicity “which occurs when ‘getting more (first 
preference) votes [in the first count] may result in defeat for a candidate who would otherwise win[,] and 
getting fewer votes may result in victory for a candidate who would otherwise lose.’” Brandon Marc 
Draper, No More Half Measures: The Case for Compulsory Voting in United States Elections, 13 ELON 
L.J. 147, 178 (2020) (quoting Nicholas R. Miller, Closeness Matters: Monotonicity Failure in IRV 
Elections with Three Candidates, 173 PUB. CHOICE 91, 92 (2017)). Importantly, in Baber v. Dunlap, the 
court took this concern under consideration, but found it unworthy of rendering RCV in Maine 
unconstitutional. 376 F. Supp. 3d at 132–33 n.10. 
251 Chronicle Editorial Board, Editorial: Jane Kim, Mark Leno Try to Game the System in SF Mayor’s 
Race, S.F. CHRON. (May 10, 2018, 5:51 PM), https://www.sfchronicle.com/opinion/editorials/article/ 
Editorial-Jane-Kim-Mark-Leno-try-to-game-the-12904997.php [https://perma.cc/6VM5-QK89]. 
252 Dominic Fracassa, London Breed Wins SF Mayor’s Race as Mark Leno Concedes, S.F. CHRON. 
(June 13, 2018, 7:55 PM), https://www.sfchronicle.com/bayarea/article/Mark-Leno-concedes-SF-mayor-
s-race-to-London-12991190.php [https://perma.cc/PK73-NDGM]. 
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about whether RCV promotes better representation, especially for its Black residents 
because there has not been a robust effort to educate voters on the new system.253 

2. Voter Confusion 

Voter education is important with any voting initiative, and so a highly 
contested effect of RCV is whether it causes voter confusion.254 Opponents argue it 
does, and some go further to say that RCV and the accompanying confusion 
disproportionately impact low-income and Black, Indigenous, and People of Color 
(“BIPOC”) voters, which can lead to lower turnout among these groups of voters.255 
An effective RCV system puts some pressure on voters to be more informed than 
they might need to be in a single-choice system, and any jurisdiction switching over 
to an RCV system should take the lead on voter education during that transition.256 

Further, lower turnouts in separate runoffs in many states already 
disproportionately affect low-income people of color.257 In these states, if no 
candidate receives the required number of votes to win,258 a “run-off,” or second 
primary or election, is held some weeks later.259 Usually, only the top two candidates 
from the primary or general election proceed to the run-off election and the 
remaining candidates are eliminated. Even though there is a second round of voting, 
there is no ranking of preference by voters as in an RCV system.260 Although the 

                                                           

 
253 Hicks, supra note 139 (“‘It’s a possibility until we really know how it’s going to work,’ said Tonia 
Gladney, who has lived in the city for 11 years and is considering running for a city role. ‘I have a lot of 
questions, a lot of concerns.’”). 
254 Mulroy, supra note 49, at 129; Editorial, supra note 167; Spano, supra note 147; Hasen, supra note 
46, at 362 (“Of course, a crowded ballot could in some instances lead to voter confusion, and voter 
confusion could be a legitimate reason to limit the ballot in an appropriate circumstance.”). 
255 See Urbach, supra note 7, at 1314. 
256 See Consent Judgment and Decree at 5–6, United States v. City of Eastpointe, 378 F. Supp. 3d 589 
(E.D. Mich. 2019) (No. 4:17-CV-10079) (mandating that the City Council “shall take all necessary steps 
to publicize the new method of election for the Eastpointe City Council and the election schedule 
(including the candidate qualifying period) and will conduct a robust program to educate Eastpointe 
voters, particularly concerning ranked choice voting”). 
257 Mulroy, supra note 49, at 127; Goldberg, supra note 223 (outlining the system in Georgia and other 
states and supporting a switch to RCV). 
258 Some use a majority requirement, and some have a plurality threshold. See Goldberg, supra note 223, 
at 1066 n.10. 
259 Id. at 1066. 
260 Ranked Choice Voting, NAT’L CONF. STATE LEGISLATURES (May 29, 2025), https://www.ncsl 
.org/elections-and-campaigns/ranked-choice-voting [https://perma.cc/8Z2G-K9YC]. 
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separate runoff system often promotes majority rule, the history of separate runoffs 
has been linked to intentionally disenfranchising Black voters and other voters of 
color.261 

However, proponents have shown that RCV does not actually confuse voters 
in the way opponents argue.262 The average voter is also more capable than many 
opponents make them out to be. Many races, especially local positions with multiple 
seats up for election, currently ask voters to choose more than one candidate for the 
race.263 These voters are competent enough to seamlessly transition from this part of 
the ballot to the part that asks them to choose only one candidate.264 

Plus, it is generally much easier than it has been in the past for voters to get 
information on candidates,265 and it could be insulting to assume RCV is confusing 
for certain groups.266 At the least, instituting an RCV system highlights the necessity 
of ensuring low-income and BIPOC voters are reached with voter education 
programming so as not to perpetuate the trend of disproportionate dispersal of 
services, which often lead to disparate outcomes.267 Maine, at least, looked to protect 
against any potential confusion by explicitly writing into law that “the ballot must be 

                                                           

 
261 Goldberg, supra note 223, at 1076 (describing concerns that these function with separate run-offs to 
disenfranchise Black and other voters of color). 
262 Large Majority of Maine Voters Want to Keep Ranked Choice Voting and Find It Easy, FAIRVOTE 
(Nov. 15, 2018), https://www.fairvote.org/maine_voters_want_to_keep_rcv [https://perma.cc/EHD7-
SXNG]; Zoom Interview with L. Sandy Maisel, supra note 116. 
263 U.S. ELECTION ASSISTANCE COMM’N, supra note 218. 
264 See Cobb et al., supra note 23, at 116 (“The historical use of ranked-choice voting in places like 
Cincinnati, Ohio, New York, New York and Ann Arbor, Michigan, as well as the current use in San 
Francisco, clearly shows that minority voters are perfectly capable of using the [RCV] system 
effectively.”); see also Research and Data on RCV in Practice, supra note 134 (“In 2022, 85% of Alaska 
voters reported that RCV is ‘simple’ in their first RCV election.”). 
265 For example, when allowed, this author often searches for information on candidates while at the poll 
or brings in handwritten notes. Further, with voters using absentee voting methods more, voters can search 
for information on candidates at their leisure. But see Theodoros Ntounias, Voter Information Search and 
Ranked Choice Voting, 22 ELECTION L.J. 337, 339 (2023) (conducting an experiment potentially finding 
that “voters are particularly hesitant to change their information search behaviors in response to a shift to 
RCV”). 
266 Gregg McQueen, Vexed over Voting, MANHATTAN TIMES (Nov. 5, 2019), https://www 
.manhattantimesnews.com/vexed-over-votingirritados-sobre-la-votacion/ [https://perma.cc/ 895H-62Z7] 
(quoting some advocates and local councilmembers of color who argue it is condescending to think that 
immigrants would not be able to understand an RCV system). 
267 Urbach, supra note 7, at 1341. 
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simple and easy to understand,”268 thereby accepting its responsibility to lead on 
voter education.269 

Similar debate occurs over whether RCV produces a more informed electorate. 
Proponents argue that “[i]n a Nation founded on the principles of republican–
representative government, nothing is to be gained from an electoral system that 
caters to the uninterested and uninformed.”270 RCV is a change from the single-
choice system, and asking, or requiring, voters to rank candidates by preference is a 
step beyond choosing one candidate. Many voters rely on the party voting cue to 
select candidates further down the ballot whom they may not know.271 If we give 
ourselves a chance, we might be surprised at our ability to understand and thrive in 
an RCV system and “exercise nuanced judgment” in our voting decisions.272 There 
are time constraints with more choices and more viable candidates in an RCV 
system. However, we spend plenty of time on things of less importance. Further, the 
ability to vote for those whom we want will incentivize voters to research candidates 
more than they do in the current single-choice system. 

3. Ballot Exhaustion 

Opponents of RCV describe another common, though nuanced, effect called 
“exhausted ballots.”273 An exhausted ballot occurs when a ballot does not get counted 
in a subsequent round, usually because the voter did not rank all the candidates for a 
particular race.274 For example, in a four-candidate (A–D) race under RCV, a 
jurisdiction allows voters to rank up to all four candidates for this race. As outlined 
in Part I, ideally, an RCV system would require voters to rank all candidates or, at 
least, a certain number of them.275 However, with the option to rank as many 
candidates as they want, a voter in this jurisdiction could rank only two of the four 
candidates. This voter ranks Candidate A as their first choice, Candidate B as their 
second choice, and does not rank Candidates C or D. After the first round of 

                                                           

 
268 ME. STAT. tit. 21-A, § 601(2)(J) (2020). 
269 See, e.g., Exec. Order No. 14,019, 86 Fed. Reg. 13623 (Mar. 7, 2021). 
270 Baber v. Dunlap, 376 F. Supp. 3d 125, 144 (D. Me. 2018). 
271 Hasen, supra note 46, at 349–50. 
272 Spano, supra note 147. 
273 Mulroy, supra note 49, at 130; Massie, supra note 114, at 338. 
274 Mulroy, supra note 49, at 130. 
275 Miller, supra note 83. 
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tabulating preferences, Candidate A has the lowest number of votes and is 
eliminated. Candidates B, C, and D advance to the second round and the voter’s 
second choice vote for Candidate B is counted in this round. After the second round 
of voting, Candidate B has the lowest number of votes and is eliminated. Candidates 
C and D advance to the third round of tabulating preferences and because the voter 
did not rank Candidates C or D, their ballot is not counted in the third round. At this 
point, the voter’s ballot is “exhausted.” 

Data from municipalities which have used RCV shows that about ten to fifteen 
percent of ballots are exhausted in the way described above.276 It is worth noting this 
phenomenon and tracking the number of ballots that do not make the final round of 
voting, if for no other reason than to inform further voter education on how to 
effectively use RCV. Although voter education might not be the issue at all, and 
instead voters could be expressing their disdain with the candidates they did not 
rank.277 Further, proponents of RCV counter the “exhausted ballot” issue by arguing 
that exhausted ballots already occur in our single-choice system in that a voter’s vote 
for a losing candidate “exhausts” the ballot after the first round.278 

4. Costs 

As a rebuttal to proponents who argue that RCV can reduce election costs in 
jurisdictions, especially ones with separate runoffs,279 opponents bring up the 
increased costs to add new polling machines and education for voters.280 It is true 
that many jurisdictions are not currently prepared to implement RCV without 
redesigning ballots, hiring more poll workers, and potentially purchasing new 
equipment for tabulating votes.281 The tabulating of votes likely becomes more 

                                                           

 
276 Mulroy, supra note 49, at 130. 
277 Henry L. Chambers, Jr., Enhancing Rural Representation Through Electoral System Diversity, 57 U. 
RICH. L. REV. 851, 887 (2023) (“If a significant number or proportion of voters are only willing to vote 
for one or two candidates on a ballot with many candidates, an opportunity may exist for a candidate who 
appeals to those voters to be a voice for those people in the next election cycle.”). 
278 Id. at 886. 
279 Urbach, supra note 7, at 1304–05, 1309; Mulroy, supra note 49, at 127; Massie, supra note 114, at 
348. 
280 Mulroy, supra note 49, at 129; Jennifer Chambers & Joshua J. Paladino, DOJ Files Voting Rights Suit 
Against Eastpointe, THE DETROIT NEWS (Jan. 12, 2017, 4:48 PM), https://www.detroitnews.com/story/ 
news/local/wayne-county/2017/01/11/doj-files-voting-rights-suit-against-eastpointe/96438166/ [https:// 
perma.cc/VD3D-G8L9] (citing up to $50,000 in implementation costs). 
281 See Election Planning, RANKED CHOICE VOTING RES. CTR., https://www.rcvresources.org/election-
planning [https://perma.cc/7MHT-FX4P] (last visited Aug. 3, 2025). As such, any proposed measure to 
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burdensome in an RCV system, so whether new machines count the ballots or they 
are counted by hand, this produces further costs in time, effort, and the chance of 
mistakes.282 

Therefore, RCV would require an overhaul of many current election systems 
in the U.S.283 However, proponents retort that primaries already cost extra money 
and have low voter turnout as compared to general elections.284 Further, voter 
education costs may be offset by general savings with the rollout of an RCV 
system.285 

5. Extremism 

Some opponents of RCV argue that instead of reducing polarization, RCV will 
actually increase factionalism and the rise of extreme parties.286 Further, opponents 
argue that the inherent structure of RCV will encourage fringe candidates to run, 
“further splintering the electorate and polarizing our polity.”287 As shown and argued 
in Section III.A, RCV will reduce polarization by fulfilling basic human needs, 
banishing lesser-of-two-evils voting, increasing campaign civility, promoting third 
parties, and enfranchising marginalized voters and candidates. 

Thus, even though RCV will encourage more candidates to enter races or gain 
support they might not otherwise gain, the candidates would still need a majority to 
win (or at least a large plurality).288 Those who argue that RCV would increase 
polarization could argue that an RCV system may give even more power to factions 
than in a single-choice system, and with this leverage these factions can seek 
compromise from “bigger” candidates.289 They may go further and cite “Trumpism,” 

                                                           

 
update voting machines, etc., should include a provision that the machines and software have the 
capability to tabulate RCV ballots. Id. 
282 Oversight of the United States Election Assistance Commission: Hearing Before the Comm. on Rules 
& Admin., 118th Cong. 52-827 (2023); Urbach, supra note 7, at 1313. 
283 O’Hara, supra note 1; Hicks, supra note 139 (referencing a shift to RCV for the city of Eastpointe, 
Michigan) (“The city is also planning major voter education initiatives to prepare residents.”). 
284 Urbach, supra note 7, at 1306. 
285 Id. at 1313 n.84 (citing any increase in cost as negligent due to other savings). 
286 Maisel, supra note 182. 
287 Id. 
288 Miller, supra note 83. 
289 But see Femia, supra note 116, at 989–94 (showing that RCV can disrupt the threat of factions). 
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or this brand of populism,290 as an example of how a small group of supporters can 
wield their power to leverage huge policy concessions from more mainstream 
candidates. However, as seen by some of the more extreme factions in Australia,291 
President Trump may not have been able to win in an RCV primary because he would 
not have gotten enough second- and third-choice votes to reach a majority. Even still, 
under an RCV system, Trump and his supporters could negotiate with mainstream 
candidates to get some policy goals on bigger ticket candidates’ platforms by 
endorsing that other candidate. 

Maybe an extreme group with oppressive ideals gets a seat or two in an RCV 
system that they might not otherwise have gotten in a single-choice system.292 If that 
same RCV system now elects two, three, or four candidates from historically 
marginalized groups or parties with platforms of objectively progressive principles, 
this could be worth the tradeoff of having an oppressive party with a seat at the table. 
Difficult discussions must be had amongst candidates, voters, and parties with very 
different fundamental principles, and RCV facilitates this by not inherently favoring 
either of the main political parties.293 Rather, RCV’s bias is towards the middle.294 
In our current climate, RCV will especially allow those more moderate groups to 
voice their opinions and to gain power.295 To be sure, some discomfort, some 
struggle, and a period of difficult transition will be in store in a shift to an RCV 
system. 

                                                           

 
290 Donald Moynihan & Alasdair Roberts, Dysfunction by Design: Trumpism as Administrative Doctrine, 
81 PUB. ADMIN. REV. 152, 153 (2021). 
291 O’Hara, supra note 1 (“[An extreme party] had a huge voting swing in its favor in the 2016 state 
election in Queensland but was only able to gain one seat, thanks to the preference flow.”). 
292 Pildes & Parsons, supra note 6, at 1785 (“This is not to say that RCV will always encourage or 
incentivize ideological moderation. Whether a progressive, moderate, or conservative candidate wins is a 
function of coalition-building, and ‘middle-of-the-road’ policies will not always be the best way to create 
a majority coalition. In fact, in elections in which a spoiler, minor-party candidate would take enough 
votes away from an ideologically extreme major-party candidate to give the race to a moderate candidate 
from the other major party, the use of RCV might bolster the prospects of that more extreme candidate.”). 
293 Femia, supra note 116, at 959 (discussing how RCV incentivizes candidates to reach voters outside of 
their own parties). 
294 See Fischer, supra note 22. 
295 O’Hara, supra note 1 (“Preferential voting has several advantages over other election systems. One 
key strength is that it encourages moderate politics—candidates benefit when they appeal to the broadest 
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However, this shift to an RCV system is needed to shake up the status quo of 
the two mainstream parties because, unlike other demographic differences that have 
remained somewhat constant in their ability to polarize people’s political values, 
party affiliation is on its own level when it comes to polarizing individuals.296 
American adults surveyed in 2014 went so far as to say that they viewed members 
of the opposing party as “a threat to the well-being of the country.”297 This threat is 
often fueled by negative campaign ads, which operate under the premise that the best 
way to win an election is to convince voters to vote against the other candidate rather 
than for you.298 Unfortunately, that leaves many voters feeling like they are voting 
against the candidate they do not like instead of for a candidate they do like—the 
classic “lesser-of-two-evils” concern.299 RCV has a chance to empower the majority 
of individuals who do not see their political opponents as a threat to the nation.300 
And even for those voters who are more concerned about “the other side,” RCV may 
bring them to the polls and remind them “that voting is not merely a match-up of 
‘our side’ against ‘theirs,’ but an important means by which we come together as a 
people to govern ourselves and to make choices that we will all abide by, until the 
next election.”301 

D. People’s Initiatives Can Bypass Entrenched Political 
Processes 

It is not enough to wait for politicians to do the right thing and reduce 
polarization by passing legislation or amending state constitutions to implement 
RCV. Instead, citizens must use grassroots efforts to bypass stalled political 

                                                           

 
296 PEW RSCH. CTR., THE PARTISAN DIVIDE ON POLITICAL VALUES GROWS EVEN WIDER (2017), 
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U N I V E R S I T Y  O F  P I T T S B U R G H  L A W  R E V I E W  
 
P A G E  |  1 0 2 0  |  V O L .  8 6  |  2 0 2 5  
 
 

 
ISSN 0041-9915 (print) 1942-8405 (online) ● DOI 10.5195/lawreview.2025.1096 
http://lawreview.law.pitt.edu 

processes that perpetuate a polarized status quo.302 This Section examines the few 
states that have used citizen-initiated measures to get RCV on the ballot and, for 
some,303 ultimately implemented in their states. Then, this Section shows how 
citizens in Idaho took the initiative to petition for an RCV measure on the ballot last 
November, which would have repealed the legislated ban on RCV. Finally, although 
not an outright ban, Colorado reveals that Democrats can also lose sight of the 
benefits of RCV. Politicians in the state have engaged in an active game of cat and 
mouse with the citizens they represent regarding RCV. 

1. Mainers on the Forefront of Change 

RCV in Maine has been a big change, “but it’s a change that [could] bring back 
something we’ve lost—consensus politics in a time of political fragmentation.”304 
Maine was the first state to use RCV in statewide elections.305 It was not an easy road 
for the people of Maine to use their voice through their vote and take ownership over 

                                                           

 
302 For example, a number of states introduced legislation between 2018–2019 to enact RCV, but most 
did not become law and the ones that did were not for use in statewide elections. Urbach, supra note 7, at 
1298 n.15 (listing states including California, Connecticut, Hawaii, Maryland Massachusetts, Missouri, 
New Hampshire, New Mexico, Rhode Island, Texas, Utah, Vermont, Virginia, and Washington). 
Interestingly, only Hawaii and Missouri have made movement, in either direction, on statewide use of 
RCV. Haly Jungwirth, Hawaii Passes Ranked Choice Voting Legislation, FAIRVOTE (June 21, 2022), 
https://fairvote.org/hawaii_passes_ranked_choice_voting_legislation/ [https://perma.cc/G674-RQ57]; 
Missouri Amendment 7, Require Citizenship to Vote and Prohibit Ranked-Choice Voting Amendment 
(2024), BALLOTPEDIA, https://ballotpedia.org/Missouri_Amendment_7,_Require_Citizenship_to_Vote_ 
and_Prohibit_Ranked-Choice_Voting_Amendment_(2024) [https://perma.cc/6PTP-4GGP] (last visited 
Aug. 3, 2025). For some special federal elections, Hawaii and Missouri passed a legislatively referred 
constitutional amendment in the fall of 2024 to ban RCV. Jungwirth, supra; Missouri Amendment 7, 
Require Citizenship to Vote and Prohibit Ranked-Choice Voting Amendment (2024), supra. 
303 Oregon Measure 117, Ranked-Choice Voting for Federal and State Elections Measure (2024), 
BALLOTPEDIA, https://ballotpedia.org/Oregon_Measure_117,_Ranked-Choice_Voting_for_Federal_ 
and_State_Elections_Measure_(2024) [https://perma.cc/9GGK-JV2U] (last visited Aug. 3, 2025) 
(reporting that Oregon’s ballot measure for RCV was defeated and anticipating Nevada’s similar 
upcoming vote); Nevada Question 3, Top-Five Ranked-Choice Voting Initiative (2024), BALLOTPEDIA, 
https://ballotpedia.org/Nevada_Question_3,_Top-Five_Ranked-Choice_Voting_Initiative_(2024) 
[https://perma.cc/KB2V-Y75D] (last visited Aug. 3, 2025) (reporting that Nevada’s ballot measure for 
RCV was defeated). 
304 The Editorial Board, supra note 167. 
305 Miller, supra note 83. 
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their government.306 Even once the people spoke and achieved their goal of voting 
by RCV, legal battles ensued.307 

Taking matters into their own hands, the people of Maine used a section of the 
state constitution titled “Direct initiative of legislation.”308 This Section first outlines 
the procedure for electors to petition the legislature to consider a bill or resolution.309 
A petition is properly proposed when “the number of signatures shall not be less than 
ten percent of the total vote for Governor cast in the last gubernatorial election 
preceding the filing of such petition.”310 This is only the first substantial hurdle a 
people-led initiative in Maine must overcome. Next, unless the legislature decides to 
enact the initiative unchanged, the legislature will present the initiative to the electors 
and can suggest changes via an alternate proposal.311 The electors then vote on each 
measure for or against the single original proposal.312 Any proposal needs a majority 
of the votes cast to be enacted, and there is a procedure when neither of two proposals 
receives the required majority votes.313 If a proposal garners a majority of the votes 
needed, the story does not end there. Although the Governor cannot veto any 
proposal “approved by vote of the people,” the legislature can pass its own legislation 
to thwart a citizen-led initiative.314 

Another provision in the Maine Constitution provides for a “people’s veto.”315 
Similar to the direct legislation procedure, a petition under the people’s veto section 
must garner signatures not “less than 10% of the total vote for Governor cast in the 
last gubernatorial election preceding the filing of such petition.”316 Once that 

                                                           

 
306 Id. (describing back and forth battle between people, state legislature, and state supreme court). 
307 See Baber v. Dunlap, 376 F. Supp. 3d 125 (D. Me. 2018). 
308 ME. CONST. art. IV, pt. III, § 18. But see Indirect Initiated State Statute, BALLOTPEDIA, 
https://ballotpedia.org/Indirect_initiated_state_statute [https://perma.cc/U35D-S82Z] (last visited Aug. 3, 
2025) (designating this process as “indirect initiated state statute” because the initiative does not go 
directly on the ballot but is proposed to the legislature first). 
309 ME. CONST. art. IV, pt. III, § 18, cl. 1. 
310 Id. cl. 2. 
311 Id. 
312 Id. 
313 Id. 
314 Id. § 19. 
315 Id. § 17. 
316 Id. at cl. 1. 
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threshold is met, the petition can request that any measure passed by the legislature, 
but not yet in effect, be referred to the people.317 The legislative measure will then 
be suspended,318 and the measure is presented to the people for vote.319 

In 2016, a coalition of groups worked together to initiate a ballot measure to 
bring RCV to Maine, while a smaller group of elected officials opposed the 
measure.320 The groups in favor included the Democratic, Libertarian, and Green 
parties of Maine, along with the League of Women Voters.321 Individual proponents 
spanned the political spectrum in support of the measure.322 These groups and 
individuals cited some of the usual reasons to move to an RCV system, including 
majority rule and eliminating the spoiler effect.323 Opponents of the measure 
included individual representatives from the state’s two major parties and the 
Governor at the time, Paul LePage.324 These opponents argued that RCV would 
increase election costs and could bring legal challenges based on the state 
constitution.325 

Undeterred, the people of Maine finally passed a ballot measure to approve the 
use of RCV in 2016, and the voting system was used in the 2018 and 2020 cycles, 
including the Presidential election.326 Shortly after, the Maine legislature attempted 
to throw a wrench in the will of the people by passing a law that would delay the 
implementation of RCV until 2022 and only retain RCV if the people amended the 
state constitution—to explicitly allow the use of RCV—by the end of 2021.327 

                                                           

 
317 Id. 
318 Id. at cl. 2. 
319 Id. at cl. 3. 
320 Maine Question 5, Ranked-Choice Voting Initiative (2016), BALLOTPEDIA, https:// 
ballotpedia.org/Maine_Question_5,_Ranked-Choice_Voting_Initiative_(2016) [https://perma.cc/ABF8-
Y5VN] (last visited Aug. 3, 2025). 
321 Id. 
322 Id. 
323 Id. 
324 Id. 
325 Id. 
326 Zoom interview with L. Sandy Maisel, supra note 116 (describing no effect of RCV in the 2020 
presidential election because of how Maine gives electoral votes and Biden or Trump received a majority 
of votes in respective districts on the first round of tabulating preferences); Miller, supra note 83. 
327 IB 2015, c. 3, 128th Leg. (Me. 2017). 
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However, the people of Maine believed in the ability of RCV to improve the politics 
of their state, and they would not be silenced. Using the people’s veto provision of 
their state constitution, Mainers bypassed self-interested elected officials and 
reformed the status quo through grassroot efforts.328 

Finally, to solidify the successful ballot initiative approved by the people of 
Maine, Maine’s legislature passed the “Act to Implement Ranked-Choice Voting” 
(“RCV Act”).329 The RCV Act outlines the procedure for RCV in Maine and how 
votes will be tabulated.330 Maine instituted a fairly straightforward version of RCV, 
with last-place candidates eliminated at the end of each round of voting until a winner 
is declared in the final round between the last two remaining candidates.331 However, 
the statute does provide for two specifications to the RCV process: “A. The number 
of allowable rankings may be limited to no fewer than 5[;] B. Two or more 
candidates may be defeated simultaneously by batch elimination in any round of 
counting.”332 It was not an easy road (what reform is?), but the people of Maine used 
their constitutional right to initiate a ballot measure to implement RCV and 
succeeded in charting a course to reducing polarization in their state. 

2. Alaskans Close Behind 

In Alaska, the people can also enact a law via a citizen-led initiative.333 Citizens 
must apply to the lieutenant governor to certify the ballot initiative signed by at least 
100 voters as sponsors.334 If the lieutenant governor certifies the initiative, they will 
summarize the proposal via a petition, which is passed on to the sponsors then to be 
signed by at least ten percent of those who voted in the previous election, along with 
some related requirements.335 When the preceding requirements are met, the 
lieutenant governor shall put a summarized proposal on the statewide ballot.336 
Unlike in Maine, the legislature of Alaska cannot propose an alternative to the 

                                                           

 
328 Votes on People’s Vetoes, supra note 4; Massie, supra note 114, at 340–41. 
329 An Act to Implement Ranked-Choice Voting in 2021, ch. 316, 2017 Me. Laws 1060 (2017). 
330 ME. REV. STAT. ANN. tit. 21-A, § 723-A (2020). 
331 Id. 
332 Id. § 723-A(4)(A)–(B). 
333 ALASKA CONST. art. XI, § 1. 
334 Id. § 2. 
335 Id. § 3. 
336 Id. § 4. 
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citizen-initiated state statute.337 Finally, if a majority of voters vote in favor of the 
citizen-led initiative, the measure is enacted.338 The new law is not subject to veto 
and interestingly “may not be repealed by the legislature within two years of its 
effective date.”339 The drafters of the Alaskan Constitution did well to foresee the 
potential downside of a back and forth between the people’s will and an opposing 
legislature. 

In 2022, a coalition of groups led by Alaskans for Better Elections ran the 
campaign to get an RCV measure on the 2022 ballot.340 It also included a politically 
diverse group of former politicians.341 These groups argued that bringing RCV to 
Alaska would fix their “current primary system [which] is hyper-partisan and denies 
voters real choices.”342 Two groups, Defend Alaska Elections and Protect our 
Elections Political Action Committee (“PAC”), led the opposition to the RCV ballot 
measure.343 The state’s Republican Party and leadership also contributed to opposing 
the measure.344 Officials from both parties ended up voicing their opposition to the 
measure, although interestingly, their reasons for this diverged.345 A member of the 
Republican party cited concern over RCV as a plan by liberals to take over the state’s 
politics, whereas a Democratic party member relayed voter confusion concerns.346 

                                                           

 
337 See id. 
338 Id. § 6. 
339 Id. 
340 See Alaska’s Elections Are as Independent as Alaska Voters, ALASKANS FOR BETTER ELECTIONS, 
https://www.alaskansforbetterelections.com/learn-more/open-primaries/ [https://perma.cc/CY23-ULLU] 
(last visited Aug. 3, 2025). 
341 Alaska Ballot Measure 2, Top-Four Ranked-Choice Voting and Campaign Finance Laws Initiative 
(2020), BALLOTPEDIA, https://ballotpedia.org/Alaska_Ballot_Measure_2,_Top-Four_Ranked-Choice_ 
Voting_and_Campaign_Finance_Laws_Initiative_(2020) [https://perma.cc/RXM6-VZBQ] (last visited 
Aug. 3, 2025). 
342 Id. 
343 Id. 
344 Id. 
345 Id. 
346 Id. 

 



D E P O L A R I Z I N G  A M E R I C A   
 

P A G E  |  1 0 2 5   
 

 
ISSN 0041-9915 (print) 1942-8405 (online) ● DOI 10.5195/lawreview.2025.1096 
http://lawreview.law.pitt.edu 

Proponents followed the outlined procedure above and passed a ballot measure 
to change the state’s voting system completely.347 Beginning in 2022, candidates for 
office in Alaska ran in nonpartisan primaries and the top four candidates with the 
most votes, regardless of party affiliation, advanced to the general election.348 The 
second part of the ballot measure applied to general elections and the institution of 
RCV.349 Voters in Alaska joined Maine voters and were able to rank their preferences 
of the candidates in the general election. The format is a basic RCV system in which 
the candidate with the least number of votes is eliminated after each round until a 
candidate reaches the majority threshold.350 One distinction with the Alaskan system 
is that it does not require voters to rank all the candidates in the race; they can rank 
as many or as few as they want.351 Like Maine, Alaska’s “Top-Four” system needed 
to survive legal challenges once the ballot measure passed.352 

Although the measure has survived legal challenges, the political battle is 
ongoing and there was a 2024 initiative on the ballot to return to the traditional 
single-choice system.353 However, in a narrow decision, the people of Alaska voted 
to keep RCV in the state.354 Still, this shows a potential drawback to promoting 
citizen-led initiatives to implement RCV reform. With tight polarization, and no 
proper restrictions in place, a political back and forth could occur each election cycle. 
Alaska does include the provision that forbids the legislature from repealing a 

                                                           

 
347 Grace Panetta & Rob Price, Results: Alaska Approves Amendment to Enact Top-4 Primaries and 
Ranked Choice Voting, BUS. INSIDER (Nov. 19, 2020, 4:22 PM), https://www.businessinsider.com/alaska-
ballot-measure-2-live-vote-count-results-2020 [https://perma.cc/D5WT-A93M]. 
348 Id. 
349 Id. 
350 Id. 
351 Ballot Measure No. 2, DIV. OF ELECTIONS, https://www.elections.alaska.gov/petitions/ 
19AKBE/19AKBE%20-%20Ballot%20Language% 20Summary.pdf [https://perma.cc/JZX7-YNFL? 
type=image] (last visited Aug. 3, 2025). 
352 See James Brooks, Alaska Supreme Court Upholds Elections Ballot Measure, State Will Use Ranked-
Choice Voting, ANCHORAGE DAILY NEWS (Jan. 19, 2022), https://www.adn.com/politics/2022/01/19/ 
alaska-supreme-court-upholds-elections-ballot-measure-state-will-use-ranked-choice-voting-in-
november/ [https://perma.cc/5GLA-J4EY]; see also Alaska Dep’t of L., Opinion Letter on 22AKHE 
Ballot Measure Application Review AGO No. 2023100126 (Jan. 19, 2023). 
353 Gurley, supra note 3. 
354 DIV. OF ELECTIONS, STATE OF ALASKA, STATE OF ALASKA 2024 GENERAL ELECTION ELECTION 
SUMMARY REPORT NOVEMBER 5, 2024 OFFICIAL RECOUNT RESULTS (2024), https://www.elections 
.alaska.gov/results/24GENR/ElectionSummaryReport-Recount-Result.pdf [https://perma.cc/YQW7-
YE4A?type=image]. 
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citizen-initiated measure for two years,355 but whether that is long enough on its own 
remains to be seen. However, legislators, especially in our current environment, are 
no strangers to reversing course after achieving the majority in a chamber and 
repealing recently passed legislation. 

3. Nevada Setting the Stage 

Nevadans can initiate a state statute, and they can also initiate a proposed 
amendment to the state constitution.356 Nevadans must have the support of ten 
percent of voters from the previous election spread across seventy-five percent of the 
counties of the state to propose an initiative, and then ten percent of the voters from 
the previous election across the entire state generally to sign the initiative petition.357 
Before and after circulating the petition proposing to amend the state constitution, 
the person must file a copy with the Secretary of State.358 In between these filings, 
“[t]he Secretary of State shall cause to be published in a newspaper of general 
circulation, on three separate occasions, in each county in the State, together with 
any explanatory matter which shall be placed upon the ballot, the entire text of the 
proposed amendment.”359 The measure is then placed on the ballot of the next 
election and a majority of voters approving the measure requires the Secretary of 
State to republish the amendment and resubmit the question to the voters in the next 
general election where another approval of the majority of voters is needed for the 
amendment to become a part of the state constitution.360 However, the state 
legislature can suggest an alternative amendment and if this alternative conflicts in 
substance with the citizen-initiated amendment, the measure with the most votes 
“shall be given effect.”361 

Nevada Voters First, a Political Action Committee, led the initial push in 2022 
to get a constitutional amendment on the ballot regarding RCV.362 Support has 

                                                           

 
355 ALASKA CONST. art. XI, § 6. 
356 NEV. CONST. art. XIX, § 2. 
357 Id. § 2(2). 
358 Id. § 2(4). 
359 Id. 
360 Id. 
361 Id. § 2(5)–(6). 
362 Tabitha Mueller & Eric Neugeboren, After Restructuring, Are Nevada Ranked-Choice Ballot Measure 
Backers Ready for 2024?, THE NEV. INDEP. (May 7, 2024, 2:00 AM), https://thenevadaindependent.com/ 
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ranged from a teachers union to the gaming industry.363 Some of these groups have 
referenced the spoiler effect as the reason for their support of the RCV amendment,364 
whereas left-leaning groups, including some of the state’s top Democratic officials, 
have opposed the measure arguing that it will be confusing for voters along with 
citing ballot exhaustion concerns.365 

Citizens in Nevada organized around a political action committee to circulate a 
statewide initiative to amend the state constitution.366 The specific amendment would 
adopt a “top-five” primary election similar to Alaska’s “top-four.”367 However, 
unlike Alaska, the RCV component only enters at the general election stage.368 The 
RCV methodology is similar to usual RCV methods in that voters can rank up to five 
candidates and choices are tabulated in rounds with the candidate receiving the least 
amount of votes in each round eliminated, and “votes cast for the eliminated 
candidate shall cease counting for the eliminated candidate and shall be added to the 
totals of each ballot’s next-highest-ranked continuing candidate.”369 Voters passed 
the first hurdle and a majority approved the amendment in November 2022.370 As a 
result, the initiative was back on the ballot this past November, and if a majority had 
approved the amendment, it would have been “given effect.”371 However, in a 

                                                           

 
article/after-restructuring-is-nevada-ranked-choice-ballot-measure-ready-for-election [https://perma.cc/ 
MCF8-N4JH]. 
363 Id. 
364 Nevada Question 3, Top-Five Ranked-Choice Voting Initiative (2024), BALLOTPEDIA, 
https://ballotpedia.org/Nevada_Question_3,_Top-Five_Ranked-Choice_Voting_Initiative_(2024) 
[https://perma.cc/KLF2-359V] (last visited Aug. 3, 2025). 
365 Golonka, supra note 26. 
366 Riley Snyder, Proposed Ballot Question Would Create Open Primaries, Ranked-Choice Voting, THE 
NEV. INDEP. (Nov. 17, 2021, 12:00 PM), https://thenevadaindependent.com/article/proposed-ballot-
question-would-create-open-primaries-ranked-choice-voting [https://perma.cc/CQF9-SQ9L]. 
367 Id. 
368 Id. 
369 Id. 
370 Don Clyde, Nevada Voters Back Big Changes to Their Election System, NPR (Nov. 13, 2022 
10:04 PM), https://www.npr.org/2022/11/13/1136342255/nevada-election-open-primary-ranked-choice-
voting [https://perma.cc/C9J2-QN6J]. 
371 Id.; NEV. CONST. art XIX, §§ 4–5. 
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relatively close vote, the people of Nevada chose not to approve the RCV amendment 
the second time around.372 

Further, Nevada’s citizen-initiated ballot measure on RCV highlights concerns 
regarding any state’s rules allowing special interest groups to lead the charge to get 
RCV on the ballot.373 PACs, interest groups, and corporations are already having an 
outsized effect on our elections, regardless of whether RCV is in place.374 Although 
special interest groups took the lead in Nevada’s RCV initiative, it was ultimately 
the voters who decided not to amend their state’s constitution and implement RCV. 

4. Idaho Pushes Back 

Idaho provides a very recent example of citizens initiating a statute to 
implement RCV following the state legislature banning the use of RCV in the 
state.375 Like in Maine, Alaska, and Nevada, voters needed to follow the process 
authorized by the state constitution to initiate a statute to be voted on by the citizens 
of Idaho.376 Unlike these other states, most of the procedural requirements for a 
citizen-initiated statute are outlined in the state statutes.377 The first step of which is 
to file a petition on a single subject.378 The petition, filed with the secretary of state, 
needs twenty qualified electors’ signatures, a copy of the proposal, and a proposed 
funding source.379 Then, the attorney general and Division of Financial Management 
review the proposal for recommendations.380 Next, to get the measure on the ballot, 

                                                           

 
372 Nev. Sec’y of State, Ballot Questions, SILVER STATE GEN. ELECTION RESULTS 2024, 
https://silverstateelection.nv.gov/ballot-questions/ [https://perma.cc/P2VP-9RU9] (last visited Aug. 3, 
2025). 
373 See, e.g., Angela Sbano, Comment, How Should Alaskans Choose?: The Debate over Ranked Choice 
Voting, 37 ALASKA L. REV. 295 (2020). 
374 E.g., Connor Donevan, Mary Louise Kelly & Courtney Dorning, The Influence of Super PACs and 
Dark Money on This Year’s Campaigns, NPR (Nov. 5, 2024, 4:24 PM), https://www.npr.org/2024/11/05/ 
nx-s1-5175799/the-influence-of-super-pacs-and-dark-money-on-this-years-campaigns [https://perma.cc/ 
P3LN-K6MS]. 
375 Idaho Proposition 1, Top-Four Ranked-Choice Voting Initiative (2024), BALLOTPEDIA, 
https://ballotpedia.org/Idaho_Proposition_1,_Top-Four_Ranked-Choice_Voting_Initiative_(2024) 
[https://perma.cc/ET7T-SZSM] (last visited Aug. 3, 2025); IDAHO CODE § 34-903B (2024). 
376 IDAHO CONST. art. III, § 1. 
377 See IDAHO CODE § 34-1801 (2024). 
378 Id. § 34-1801A. 
379 Id. § 34-1804. 
380 Id. 
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the required number of signatures is six percent of the number of registered voters 
from the last election.381 This six percent must be from each of at least eighteen of 
the state’s thirty-five legislative districts.382 Finally, after a few other procedural 
requirements are met, a simple majority of yes votes are needed to enact the 
initiative.383 

Last year, a diverse group formed to follow the required procedures and initiate 
a state statute. This group included Women for Ethical Government, Veterans for 
Idaho Voters, and Republicans for Open Primaries Citizens of Idaho.384 Part of the 
rationale for RCV was due to Idaho’s closed party primaries, where Independent 
voters are prevented from participating.385 The ballot measure, implementing RCV 
and non-partisan primaries, would have alleviated this concern.386 Those that 
opposed the measure included individuals from the state’s Republican party, who 
argued the measure was set to empower the Democratic Party in the state.387 

Unlike Maine and Alaska, the Idaho legislature was the first to act when it 
joined the small, but growing,388 chorus of states proactively banning the use of RCV 
in their states the last two years.389 Many of these states are allegedly passing bans 
as rightwing groups lobby and influence conservative lawmakers to prevent greater 
access to the ballot.390 Idaho provides a path forward for some of these states—like 
Florida and South Dakota, which authorize citizen initiated constitutional 
amendment or statute provisions—to bypass formal legislative processes and use 

                                                           

 
381 Id. § 34-1805. 
382 Id. 
383 Id. § 34-1803. 
384 Shawn Griffiths, Idaho Top 4 Initiative with Ranked Choice Voting Certified for November Ballot, 
INDEP. VOTER NEWS (June 18, 2025), https://ivn.us/posts/idaho-top-4-initiative-ranked-choice-voting-
certified-november-ballot [https://perma.cc/48U5-XLT9]. 
385 Id. 
386 Idaho Proposition 1, Top-Four Ranked Voting Initiative (2024), supra note 375. 
387 Id. 
388 Missouri recently passed a legislatively referred constitutional amendment in November 2024 to ban 
RCV in the state. See S. J. Res. No. 78, 102d Gen. Assemb. (Mo. 2024). 
389 IDAHO CODE § 34-903B (2024). 
390 Behind the Dark Money Attack on Voting Rights, DOCUMENTED (May 8, 2023), https:// 
documented.net/investigations/the-dark-money-attack-on-voting-rights [https://perma.cc/9J57-FRFB]. 
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grassroots efforts to implement RCV.391 However, voters were not ultimately 
swayed, and voted to defeat the RCV measure in November 2024.392 

5. Confusion in Colorado 

The state constitution of Colorado reserves the right to initiate a statute or 
amendment to their constitution to the people.393 Comparatively, this right is more 
accessible than other states as the threshold amount of signatures needed to propose 
a citizen-initiated statute is “at least five percent of the total number of votes cast for 
all candidates for the office of secretary of state at the previous general election.”394 
For a constitutional amendment, the threshold amount is at least that amount required 
for a citizen-initiated statute, but must also include a distributive requirement of two 
percent of the registered voters in each senate district of the state.395 If these 
requirements are met, the measure is submitted to the legislative research division of 
the state for comments, reviewed in an open meeting to the public, and eventually 
circulated and published for broader review.396 It takes a simple majority to pass a 
citizen-initiated statute, but approval of fifty-five percent of voters to amend the 
constitution.397 Importantly, the governor cannot veto a citizen-initiated measure.398 

This past year, proponents of RCV petitioned to have a measure on the ballot 
in November.399 However, exacerbating the concerns seen in Nevada, the proponents 
of the measure had less grassroots organization, but rather were led by wealthy 
donors.400 These donors still praised the benefits of RCV in moderating extreme 

                                                           

 
391 See Section III.D, infra which explores an example of what citizens in states without any citizen-
initiated measures could foresee. 
392 Measure Results: Idaho Constitutional Amendment: HJR 5, VOTE IDAHO, https://archive.voteidaho 
.gov/results/2024/general/measures.html [https://perma.cc/UY6U-FHV3] (last visited Aug. 3, 2025). 
393 COLO. CONST. art. V, § 1(1). 
394 Id. (2). 
395 Id. (2.5). 
396 Id. (5). 
397 Id. (4)(a), (b). 
398 Id. (4)(a). 
399 Proposed Initiative 2023-2024 #310, COLORADOSOS (Apr. 5, 2024, 12:26 PM), 
https://www.coloradosos.gov/pubs/elections/Initiatives/titleBoard/filings/2023-2024/310OriginalFinal 
.pdf [https://perma.cc/3HQ6-9HET]. 
400 See Paul, supra note 25. 
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discourse.401 In contrast, Democrats in the state were very vocal in their opposition 
to the measure, so much so that Democrats in the legislature passed a bill, which the 
Governor signed, requiring several municipalities to use RCV first before it can be 
implemented at the state level.402 Based on the language of the bill, even if the people 
had passed a measure to implement statewide voting by RCV in November, it may 
not have taken effect until 2028 at the earliest.403 In the end, Democrats got their 
wish and the measure was defeated.404 

Colorado illustrates how citizen-initiated measures can be used by 
opportunistic politicians and private individuals with various agendas. However, any 
move to an RCV system is a positive one for both the voters of the state and 
democracy more generally. Further, politics is no stranger to opportunistic 
politicians, individuals, or corporations. If a progressive measure is passed as a 
result, all the better. If anything, states should review their requirements on who can 
petition for a citizen-initiated ballot measure. To his credit, the Governor of Colorado 
met with the proponents of the ballot measure to implement RCV and acknowledged 
their concerns by saying: “[I]t will be essential to reconcile the bill with the measure 
and to take prompt and good faith actions to successfully implement the will of the 
voters, and [we are] committed to doing so.”405 Colorado appeared to be working to 
find a middle ground between incumbent politicians hoping to hold on to power, and 
the will of the people in their desire to implement RCV as soon as possible. 

IV. WHAT DO STATES WITHOUT CITIZEN-INITIATED OPTIONS 
DO? 

If you live in a state that does not authorize citizen-initiated ballot measures, all 
is not lost.406 Some state legislators have recently introduced bills to implement 

                                                           

 
401 Andrew Kenney, One of the Biggest Changes Ever Proposed for Colorado Elections Is on a Journey 
to This November’s Ballot, CPR NEWS (June 11, 2024, 4:00 AM), https://www.cpr.org/2024/06/11/ 
initiative-310-ranked-choice-voting-colorado-elections-journey-to-november-ballot/ [https://perma.cc/ 
7S82-FWTD]. 
402 S.B. 210, 74th Gen. Assemb. (Colo. 2024). 
403 See Paul, supra note 25. 
404 See Colorado Proposition 131, Top-Four Ranked-Choice Voting Initiative (2024), BALLOTPEDIA, 
https://ballotpedia.org/Colorado_Proposition_131,_Top-Four_Ranked-Choice_Voting_Initiative_(2024) 
[https://perma.cc/BS33-96GZ] (last visited Aug. 3, 2025). 
405 Letter from Jared Polis, Governor of Colorado, to The Hon. Colorado Gen. Assembly (June 6, 2024) 
(stating that Governor Polis had signed Senate Bill 24-210). 
406 States with Initiative or Referendum, supra note 120. 
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RCV.407 Virginia has been using it in Republican primaries and passed a law 
allowing local municipalities to adopt RCV for local races.408 What follows is an 
example of how implementing RCV might occur in a state without citizen-initiated 
ballot measures. 

A. North Carolina as an Example 

As background, North Carolinians cannot initiate an amendment to the state 
constitution, nor a statute, nor a referendum.409 However, like almost all states, to 
amend the state constitution, the state legislature needs to refer that proposed 
amendment to a vote of the people.410 So, the legislature could refer a proposed 
amendment to a vote of the people, which would allow at least one form of a citizen-
initiated measure: proposed constitutional amendment, statute, or referendum. This 
is potentially an easier solution politically than the legislature passing a pro-RCV 
law. 

Even without authorizing citizen-initiated measures, because of North 
Carolina’s history of using RCV in some judicial elections, it is possible to think it 
could happen again and thus worth considering what the state legislature might pass 
regarding RCV. With no apparent state constitutional concerns for passing RCV 
legislation, the state, in theory, could follow the small but growing trend of states 
experimenting with RCV for statewide elections again.411 Currently, North Carolina 
law is silent on whether a plurality is specifically required for statewide general 
elections.412 However, the statute includes the language “highest number of votes,” 
which could be implied to connote a plurality standard.413 

Regarding primaries, including for congressional seats, North Carolina requires 
a “substantial plurality”; in this case thirty percent of the vote, to win the 

                                                           

 
407 See supra note 302 (citing Urbach, supra note 7, at 1298 n.15). Of that list, Connecticut, New 
Hampshire, Rhode Island, Texas, Vermont, and Virginia do not have citizen-initiated ballot measures. 
States Without Initiative or Referendum, BALLOTPEDIA, https://ballotpedia.org/States_without_initiative_ 
or_referendum [https://perma.cc/5SEU-2M5K] (last visited Aug. 3, 2025). 
408 VA. CODE ANN. § 24.2-673.1 (2020). 
409 See States with Initiative or Referendum, supra note 120. 
410 N.C. CONST. art. XIII, § 4. 
411 Ranked Choice Voting Information, supra note 72. 
412 N.C. GEN. STAT. § 163-182.15 (2020). 
413 Id. 
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nomination.414 If two candidates meet the thirty percent threshold, the candidate 
receiving more votes is the nominee.415 Of note, a separate subsection in the statute 
declares the candidate with the most votes as the winner, even if below the substantial 
plurality (thirty percent) threshold, unless the candidate with the next highest number 
of votes demands a second primary.416 If properly requested, only the top two vote-
getters participate in the second primary.417 Whoever receives the most votes in this 
subsequent primary wins.418 

As compared to statewide elections, North Carolina is more prescriptive in the 
laws that govern how local municipalities hold their elections.419 North Carolina 
outlines four distinct alternative methods of elections that municipalities “shall” use 
in nominating candidates and carrying out general elections.420 Depending on the 
size of the municipality, the method the original city charter outlined, and whether 
the charter has been amended, a city, town, or village could use (1) a partisan primary 
and election method,421 (2) a nonpartisan primary and election method,422 (3) a 
nonpartisan plurality method,423 or (4) a nonpartisan election and runoff election 
method.424 

The first (1) method, partisan primary and election, is like the method for 
statewide elections.425 Accordingly, the legal obstacles, or lack thereof, in 
implementing RCV are the same. The second (2) method, nonpartisan primary and 
election, does not have separate primaries, so the top two vote-getting candidates 
from the primary are nominated for the general election and the candidate with the 

                                                           

 
414 N.C. GEN. STAT. § 163-111(a) (2020). 
415 Id. 
416 Id. § 163-111(b). 
417 Id. 
418 Id. § 163-111(f). 
419 Compare, e.g., N.C. GEN. STAT. § 163-111 (2020), with N.C. GEN. STAT. § 163-290 (2020). 
420 N.C. GEN. STAT. § 163-290 (2020). 
421 Id. § 163-291. 
422 Id. § 163-294. 
423 Id. § 163-292. 
424 Id. § 163-293. 
425 Id. § 163-291. 
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most votes in the general election wins.426 With only two candidates in the general 
election, one candidate will likely win with a majority of votes.427 The third (3) 
method, nonpartisan plurality, is fairly straightforward and the candidate with the 
highest number of votes wins.428 Because this method specifically uses the word 
“plurality,” North Carolina courts, as the Supreme Court of Maine similarly 
determined, may hold that the statute requires these municipalities to elect officials 
by a plurality and find that an RCV method violates state law.429 Finally, the fourth 
(4) method, nonpartisan election and runoff election, requires a candidate to win a 
majority of the votes cast.430 If no candidate receives a majority of the votes cast, the 
highest vote-getter wins unless the second highest vote-getter requests a runoff 
election.431 An RCV method appears most plausible under this municipal voting 
method.432 

Thus, there is nothing explicit in the state constitution which would bar the 
General Assembly from passing further legislation requiring a majority threshold or 
an RCV method for primaries and general elections in North Carolina. However, the 
state statutes currently use the word “plurality” for statewide primaries and there is 
debate about whether this precludes the use of RCV in those races.433 One legislative 
idea could be for statewide primaries to use RCV to meet the substantial plurality 
(thirty percent) threshold required by statute. This will eliminate the need for a 
second primary if no candidate gets thirty percent of the initial round of voting 
because non-first choice votes will be reapportioned until a candidate meets the 

                                                           

 
426 Id. § 163-294. 
427 In the rare occasion of a tie, the board of elections determines the winner by lot. Id. § 163-294(c). 
428 N.C. GEN. STAT. § 163-292 (2020). 
429 A municipality can amend its charter to select a different method of nominating and electing officials. 
See N.C. GEN. STAT. § 163-290. But see Pildes & Parsons, supra note 6, at 1778–79 (concluding the 
highest court in Maine was wrong). 
430 N.C. GEN. STAT. § 163-293 (2020). 
431 Compare id., with N.C. GEN. STAT. § 162-111(b) (2020) (requiring second highest vote-getter in 
statewide race to demand a runoff). 
432 North Carolina chose Cary and Hendersonville as municipalities for an RCV pilot program 
implemented in 2007 in the state. Exit polls showed that citizens supported the new method of voting, but 
due to lack of funding the program stalled. See NC’s History with RCV, BETTER BALLOT N.C. FOR 
RANKED CHOICE VOTING, https://www.betterballotnc.org/nc_rcv_history [https://perma.cc/4E5X-
8DWH] (last visited Aug. 3, 2025). 
433 N.C. GEN. STAT. § 163-111 (2020). 
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threshold.434 A stronger piece of legislation could raise the “substantial plurality” 
threshold to forty percent and implement an RCV system. This would again eliminate 
the need for a second primary, but it inches closer to majority rule with a forty percent 
threshold to win the nomination. This would be a compromise for single-choice and 
RCV advocates and something the state has piloted before.435 Forty percent is not a 
majority threshold, so that tenet of a plurality system is kept in place. On the other 
hand, RCV proponents are appeased by a reduction in polarization with a higher 
threshold and the benefits of voters ranking preferences.436 For statewide general 
elections, the statutes are silent as to whether a plurality is required and thus 
legislation with a majority threshold and an RCV system should be permissible. 

CONCLUSION 
An RCV system would change not only the method of electing candidates, but 

which candidates are elected. That change will be a non-starter for some Americans, 
especially those with vested interests in maintaining the status quo. 

However, citizens of the twenty-six states that allow citizen-initiated 
measures,437 regardless of political affiliation and regardless of party incumbency, 
should come together and question whether they are content with the current 
polarization—spurred on by our single-choice system and elected officials who are 
entrenched with power and self-interest. If the answer is no, they should bypass the 
usual political processes by petitioning for RCV via citizen-initiated measures. 

RCV is poised to empower Americans to take control of politics and continue 
the ongoing effort to democratize politics and power in America.438 Throughout the 
last two centuries, political elites have often pushed back on citizens’ populist efforts 

                                                           

 
434 See Section II.B, supra for a discussion of different iterations of RCV. 
435 See 2006 N.C. Sess. Laws. 192 (repealed by 2017 N.C. Sess. Laws. 3 in which North Carolina charged 
the State Board of Elections to pilot RCV in up to ten counties and ten cities) (“The threshold of victory 
of first-choice votes for a partisan primary shall be forty percent (40%) plus one vote. The threshold of 
victory for a nonpartisan election and runoff or nonpartisan primary and election shall be a majority of 
the vote.”). 
436 Even though RCV systems often pair with a majority threshold, a state or municipality could decide to 
have a form of substantial plurality like in North Carolina. See Ranked-Choice Voting (RCV), 
BALLOTPEDIA, https://ballotpedia.org/Ranked-choice_voting_(RCV) [https://perma.cc/3YXM-V38V] 
(last visited Aug. 3, 2025) (discussing the majority threshold of RCV). 
437 See States with Initiative or Referendum, supra note 120. 
438 Massie, supra note 114, at 343. 
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and produced oppressive, undemocratic structures of government as a result.439 
However, especially in the last 150 years, more and more Americans have been 
“inspired [to take] a greater sense of ownership over [their] government.”440 

For too long, candidates from the two major parties have taken voters for 
granted. RCV will help voters remind candidates that they must truly earn each 
voter’s trust and their vote. No longer will voters fear voting for their preferred 
candidate because it may “take” a vote away from a more mainstream candidate. The 
people of cities, and now a growing number of states, are no longer waiting for the 
elected elite to democratize government into the hands of the people: the people are 
taking ownership of their government, one second- (or third-) choice vote at a time. 

                                                           

 
439 Id. at 343 (arguing that American history and founding documents all pointed to “democratic 
government mediated through republican institutions”). 
440 Id. at 349–50. 
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